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INTRODUCTION. 


THE  object  of  the  First  Edition  of  the  pre- object  of 

TTT      1  •  ^^^^  work. 

sent  Work  was  to  take  the  opportunity,  sug- 
gested by  the  "  Act  to  simplify  the  Transfer 
of  Property  "  (a),  of  submitting  to  the  Profes- 
sion some  Precedents  of  Assurances,  of  more 
concise  form  and  language  than  those  in  or- 
dinary use.  Not  that  the  Act  necessitated 
any  considerable  change  in  the  forms  of  as- 
surances, but  because  it  seemed  desirable  to 
follow  up  the  proceeding  of  the  Legislature 
with  such  assistance  as  the  Profession  could 
of  itself  afford  ;  and  it  appeared  to  the  Au- 
thor, that,  as  the  compiler  and  editor  of  a 
Collection  of  Precedents,  which  had  been 
marked  by  the  approbation  of  the  most  emi- 
nent conveyancing  counsel,  he  might,  without 
impropriety,  take  upon  himself  the  office  of 
endeavouring  to  simplify  the  forms  hitherto 
in  use  for  the  transfer  of  Property.  The  at- 
tempt was  very  favourably  received  by  the 

(a)  7  &  8  Vict.  c.  76.,  infi-a,  p.  10,  n. 
B 
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Profession;  but  the  Act  to  which  the  first 
edition  of  the  work  had  reference  having  been 
repealed,  and  a  new  statute  passed  in  lieu  of 
the  repealed  Act  {a),  it  became  necessary,  in 
the  second  edition,  to  remodel  some  of  the 
Precedents,  and  to  make  alterations  in  the 
greater  number  of  them ;  and  also  to  intro- 
duce the  new  Act,  with  a  few  notes  and  ob- 
servations upon  its  enactments.  The  sub- 
sequent and  present  editions  have  been 
revised  throughout,  and  some  remarks  and 
reported  cases  added,  particularly  on  the  Act 
for  the  Cesser  of  Attendant  Terms. 

The  work  contains  no  experimental  or 
fanciful  Precedents,  and  is  confined  wholly 
to  the  object  of  simplifying  the  forms  in  com- 
mon use,  and  retrenching  their  redundant 
expressions.  It  is  believed,  that  nearly  every 
Precedent  in  the  book  will  (when  the  parcels 
are  of  moderate  length)  be  contained  in  a 
single  skin,  and  that  hardly  any  will  exceed 
.two;  but  it  must  at  the  same  time  be  borne 
in  mind,  that  (except  in  those  cases  in  which 

(a)  The  reasons  for  the  repeal  of  the  first,  and  for  the 
provisions  of  the  second  Act,  will  be  found  very  clearly 
and  happily  expressed  in  a  letter,  addressed  by  Mr.  Bel- 
lenden  Ker  to  the  Lord  Chancellor,  and  which  Mr.  Ker 
kindly  allowed  the  Author  to  publish  in  the  present 
Tvork,  see  infra,  p.  10.  The  reader  will,  no  doubt,  concur 
Avith  the  Author  in  thanking  Mr.  Ker  for  the  permission. 


INTUODUCTIOX. 

tlie  Amendment  Act  has  authorised  an  alter- 
ation) the  Precedents  diSer  in  no  material 
respect  from  those  which  have  been  long  and 
constantly  used  by  the  Profession  (a). 

The  principal  points  in  which  the  Prece-  Dei.artvae 

L  i  i-  111  from  the 

dents  in  this  Collection  differ  from  the  old  old  Forms. 
Forms  are  as  follows: — 

The  Reference  to  a  Lease  for  a  Year,  or  to 
the  Statute  dispensing  with  a  Lease  for  a 
Year,  and  the  Limitations  to  Trustees  to  pre- 
serve Contingent  Remainders,  are  omitted. 
These  changes  depend  on  the  Amendment 
Act,  sects.  2  and  8 ;  they  are  not  compulsory, 
but  have,  from  their  convenience,  been  gene- 
rally adopted. 

All  Unnecessary  Recitals  have  been  dis- 
pensed vath:  thus,  in  a  simple  conveyance, 
mortgage,  or  settlement  by  a  person  seised 
in  fee,  the  recitals  of  his  seisin  and  of  the 
contract  have  been  omitted,  and  the  opera- 
tive part  immediately  follows  the  parties. 

The  statement  of  a  Nominal  Consideration 
has  also  been  omitted.     It  was  originally  iu- 


(a)  In  the  Appendix  will  be  found  two  Acts  which 
were  introduced  by  Lord  Brougham,  and  passed  into 
laws,  but  have  never  been  acted  on.  It  is  doubtful 
whether  the  theoiy  upon  which  these  Acts  are  framed 
can  by  any  degree  of  skill  be  made  available  for  prac- 
tical purposes  to  any  important  extent. 

b2 
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troduced  to  render  a  conveyance  of  freehold 
estate  capable  of  taking  effect  as  a  bargain 
and  sale,  if  it  failed  of  its  proper  effect,  and 
was  then  absurdly  applied  to  every  species 
of  assurance  of  every  kind  of  property.  It 
never  was  of  the  slightest  use,  except  in  a 
bargain  and  sale  inrolled,  and  in  the  creation 
of  a  term  by  the  owner  of  a  freehold  estate, 
since  in  no  other  case  could  the  deed  operate 
as  a  bargain  and  sale  for  want  of  inrolment ; 
and  if  it  could  have  so  operated,  it  would,  in 
many  cases,  have  frustrated  the  intention,  by 
vesting  the  legal  estate  in  the  bargainee,  and 
converting  the  uses  into  trusts.  The  nominal 
consideration  has  been  of  late  generally  dis- 
used, and  will,  no  doubt,  be  soon  universally 
discarded. 

The  Real  Consideration  is  described  sim- 
ply as  £ ,  without  the  idle  addition  of  its 

being  lawful  money  of  the  United  Kingdom, 
or  the  hke. 

The  Operative  Words  are  used  in  the  pre- 
sent tense  only.  The  custom  of  giving  them 
in  the  past  tense  arose  from  the  ancient  mode 
of  conveyance  by  livery  of  seisin,  with  a 
subsequent  charter  of  feoffment  to  preserve 
evidence  of  the  livery.  The  charter  wit- 
nessed, that  the  feoffor  "hath  enfeoffed, 
given,  or  granted,''  and  generally  added 
"and    by   these   presents   hath    confirmed," 
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(West's  Symbolography,  edit.  1615,  sect.  238 
et  seq. ;  2  Bl.  Comm.  App.  No.  1),  which  was 
a  true  and  reasonable  form.  In  the  modern 
form,  in  which  the  conveyance  is  by  the  deed 
itself,  the  insertion  of  the  words  in  the  past 
tense  is  mere  nonsense,  and  has  of  late  been 
commonly  dispensed  with.  The  word  "re- 
lease "  has  not  been  retained  as  the  general 
operative  word  of  conveyance  of  freeliolds, 
because  its  ui5e  arose  from  the  lease  and  re- 
lease being  the  ordinary  mode  of  conveyance, 
and  is  no  longer  applicable,  noAv  that  the  re- 
ference to  the  lease  for  a  year  and  to  the  sta- 
tute dispensing  with  it  are  alike  done  away 
with.  The  operative  word  ordinarily  used 
throughout  the  book  for  the  conveyance  of 
freeholds  is  "gi-ant,''  with  the  addition  of 
"confirm"  and  "release''  when  really  appro- 
priate. "Grant "  is  used  as  being  not  only 
the  word  of  most  ancient  use  in  English  con- 
veyances, and  in  itself  expressive  and  appro- 
priate (a),  but  also  as  being  the  most  strictly 
technical  and  appropriate  word   under   the 


(a)  The  old  but  unfounded  notion  of  "gi'ant"  imply- 
ing a  warranty  or  covenant,  (1  Davidson's  Precedents  in 
Conveyancing,  2ud  edit.  pp.  72, 104  ;  ffinde  v.  Grai/,  1  M. 
&  Q.  195),  and  being,  therefore,  an  improper  word  for 
trustees,  mortgagees,  or  the  like,  to  convey  by,  is  of 
course  at  an  end.     (See  the  Amendment  Act,  s.  4). 
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present  Act  (Sect.  2).  For  chattels  real 
and  personal  the  word  "  assign ''  is  the  only 
operative  word  employed,  except  when  cir- 
cumstances render  "comfirm''  or  "release"  ap- 
propriate. In  appointments,  of  course,  such 
operative  words  are  used  as  the  powers  re- 
quire ;  and,  for  married  women,  the  statutory 
expression  (3  &  4  Will.  4,  c.  74,  s.  77)  "  dis- 
pose of "  is  coupled  with  "  grant,"  or  any 
other  which  appears  appropriate  to  the  case. 

The  Parcels  in  the  Precedents  are  uni- 
formly described  by  reference  to  a  schedule 
and  map,  that  being  much  the  clearest  as  well 
as  the  shortest  mode  of  description,  and  one 
which  the  parochial  maps  and  schedules  made 
for  the  commutation  of  tithes  have  rendered 
the  most  common  and  very  easily  attainable. 
In  those  cases,  however,  in  which  this  mode 
of  description  is  not  attainable,  the  parcels 
can  be  introduced  into  the  body  of  the  deed 
in  the  old  form,  without  any  other  alteration 
than  omitting  the  reference  in  the  Precedent 
to  the  map  and  schedule. 

The  General  Words  have  been  very  gi-eatly 
abridged,  by  omitting  for  the  most  part  the 
enumeration  of  particulars.  It  is  much  to 
be  desired  that  the  Legislature  may  enable 
conveyancers  to  dispense  with  them  altoge- 
ther, by  enacting,  in  the  language  of  the  ge- 
neral words  themselves,  that  all  the  things 
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they  specify,  and  all  other  rights,  easements, 
and  appurtenances,  whether  strictly  appur- 
tenant, or  appurtenant  only  by  reputation  or 
enjoyment,  shall  pass  by  the  conveyance  of 
the  property  itself  At  present,  indeed,  there 
is  no  question  but  that  what  is  strictly  appur- 
tenant in  law  will  so  pass ;  but  there  are  so 
many  rights  and  easements  which  are  not 
strictly  appurtenant  in  law,  but  are  only  ap- 
purtenant by  reputation  and  enjoyment,  that 
the  general  words  in  a  modified  shape  must  be 
retained  (a). 

The  clause  called  the  "All  the  Estate" 
clause  has  been  retained  (although  in  a  very 
abridged  shape),  to  meet  those  cases  in  which 
the  conveying  party  has  a  term  of  years,  or 
some  other  interest  in  the  proj^erty  distinct 
from  his  estate  which  appears  in  the  deed, 
and  which  might  be  held  not  to  pass  except 
by  virtue  of  this  clause.  In  ordinary  cases, 
however,  the  clause  may  be  safely  omitted. 

The   clause    called   "  And  the  Reversion  " 


(a)  In  one  of  the  Acts  mentioned  (supra,  p.  3,  n.)  to 
have  been  introduced  by  Lord  Brougham,  (8  &  9  Vict, 
c.  119),  there  is  a  clause  (sect.  2)  intended  to  supersede 
general  words  in  conveyances  under  that  Act ;  but  the 
provision  does  not  meet  the  real  defect  as  to  things  re- 
puted to  be,  but  not  actually,  appurtenant,  and,  being 
confined  to  conveyances  in  pursuance  of  that  Act,  is  not 
of  any  general  use. 
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&c.,  has  been  dispensed  with  :  it  was  wholly 
useless,  and  has  of  late  been  much  disused 
in  practice. 

The  only  words  used  in  the  Habendum  are 
"  To  hold  ;  "  and  in  mortgages  the  old  form, 
"  subject  to  the  proviso  for  redemption  here- 
inafter contained,''  is  omitted.  The  expres- 
sion "  hereinbefore  granted  [or  "  assigned  " 
or  "  demised  "],  or  expressed  and  intended  so 
to  be,"  and  similar  expressions,  are  omitted, 
except  where  the  omission  might  occasion  am- 
biguity. The  expressions  in  question  should 
only  be  used  where  it  is  necessary  to  distin- 
guish the  property  conveyed  &c.,  from  some 
other  property ;  and  even  then  the  words  "  or 
expressed  and  intended  so  to  be "  may,  for 
the  most  part,  be  safely  omitted. 

In  limitino'  Powers  no  restriction  has  been 
imposed  on  their  exercise,  except  that  it  shall 
be  by  deed.  The  restriction,  formerly  almost 
universal,  and  still  common,  that  it  shall  be 
by  deed,  "sealed  and  delivered  in  the  pre- 
sence of,  and  attested  by,  two  or  more  cre- 
dible witnesses,"  is  troublesome  and  useless, 
and  sometimes  renders  nugatory  the  intend- 
ed execution  of  a  power,  by  an  omission  to 
comply  with  an  unmeaning  form.  The  re- 
striction to  the  exercise  by  deed  is  proper  to 
preclude  the  power  from  being  exercised  by 
a  mere  letter  or  note  in  writing,  penned  with- 


INTRODUCTION. 

out  due  consideration,  and  witliout  tliat  ge- 
neral form  which  the  law  considers  necessary 
for  the  conveyance  of  estates. 

In  framing  Covenants,  the  word  "cove- 
nant "  only  is  used ;  and  the  covenants  for 
title  have  been  most  materially  shortened. 

The  Power  to  appoint  New  Trustees  and 
the  other  powers  have  also  been  very  m\ich 
shortened,  without,  it  is  believed,  impairing 
their  efficiency;  and,  generally  speaking,  re- 
dundancies of  expression  have  been  cut  off. 

It  is,  of  course,  to  be  borne  in  mind,  that 
so  small  a  work  as  the  present  can  offer  but  a 
very  limited  variety  of  Precedents,  and  those 
only  of  the  simplest  assurances ;  but  the 
examination  of  these  Forms  will  enable  the 
draftsman  readily  to  shorten  and  simplify 
other  assurances,  or  those  parts  of  them 
which  admit  of  being  shortened  and  simpli- 
fied. 

The  Author  has  much  pleasure  in  repeat- 
ing his  thanks  to  his  friend  T.  C.  Wright, 
Esq.,  of  Lincoln's  Inn,  for  his  valuable  and 
efficient  assistance  in  revising  the  Prece- 
dents. 
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Letter  from  H.  Bellenden  Ker,  Esq.,  addressed 
to  the  Lord  Chaxcellor. 

"  My  Lord, 

"  In  compliance  witli  your  Lordship's  direction, 
I  Lave,  in  conjunction  with  Mr.  Hayes  and  Mr. 

Christie,  revised  the  Act  passed  in  the  last  session 
'  For  simplifying  the  Transfer  of  Property '  (a). 


Meaning  of 
words  de- 
fined. 


"  Laud,' 


Freehold. 


(a)  7  &  8  VICT.  c.  76. 
Ay  Act  to  simplify  the  Tkaxsfeb  op  Property*. 
[Royal  Assent,  6th  August,  1844.] 

Fob  simplifying  the  assurance  of  property  by  deed,  Be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows : 
(that  is  to  say), 

DEFINITIONS. 

I.  That  the  words  and  expressions  hereinafter  men- 
tioned, which  in  their  ordinary  signification  have  a  more 
confined  or  a  different  meaning,  shall  in  this  Act,  except 
where  the  nature  of  the  provision  or  the  context  of  the 
Act  shall  exclude  such  construction,  be  interpreted  as  fol- 
lows: (that  is  to  say),  the  word  "land"  shall  extend  to 
manors,  advowsons,  messuages,  lands,  tithes,  tenements, 
and  hereditaments,  whether  corporeal  or  incorporeal,  and 
to  any  undivided  share  thereof,  and  to  any  estate  or  inter- 
est therein,  and  to  money  subject  to  be  invested  in  the 
'  purchase  of  land  or  any  interest  therein;  the  word  "free- 
hold" shall  extend  to  customary  freehold,  or  such  custom- 
ary land  as  will  pass  by  deed,  or  deed  and  surrender,  and 

*  The  marginal  notes  have  been  altered,  as  those  in  the  printed 
copies  were  not  in  all  respects  correct. 
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Though  most  of  the  various  objects  which  tliat 
Act  embraces  areof  a  practical  and  beneficial  char- 


not  by  surrender  alone;  the  word  "conveyance"  shall  "  Convey- 
extend  to  a  feoffinent,  grant,  relciise,  surrender,  or  other  ^"''''" 
assurance  of  freehold  land;  the  word  "person"  shall  ex-  "Person." 
tend  to  a  corporation  as  well  as  an  individual;  and  every 
word  importing  the  singular  number  only  shall  extend  Number 
and  bo  applied  to  seveml  persons  or  things  as  well  as  to 
one  person  or  thing;  and  eveiy  word  importing  the  mas- 
culine gender  only  shall  extend  and  be  applied  to  a  female 
as  well  as  a  male. 

CONVEYANCE  OF  FREEHOLD  LAND. 

II.  That  every  person  may  convey  by  any  deed,  with-  Freehold 

out  livery  of  seisin,  or  iurolment,  or  a  prior  lease,  all  .such  be  con- 

freehold  land  as  he  might  before  the  passing  of  this  Act  ^'cy«l  by 

°  I  o  deed,  with- 

liave  conveyed  by  le;ise  and  release;  and  every  such  con-  out  livery 

veyance  shall  take  effect  as  if  it  had  beeiilnade  hy  lease  ^r  inro"' 

aud  release :  Provided  always,  that  every  such  deed  shall  ment.  or  a 
-,        ,  ,  ,        .  ,      ,  ,  t  ,  ,  ,  prior  lease, 

be  chargeable  with  the  same  stamp  duty  as  would  have 

been  chargeable  if  such  conveyance  had  been  made  by 

lease  and  release. 

PARTITIONS,  EXCHANGES,  ETC. 

III.  That  no  partition,  or  exchange,  or  assignment  of  Partitions, 

any  freehold  or  leasehold  land  shall  be  valid  at  law,  unless  e^ccUanges, 

mid  cis* 

the  same  shall  be  made  by  deed.  signments 

to  bo  by 
deed. 
LEASES  AND  SURRENDERS. 

IV.  That  no  lease  in  writing  of  any  freehold,  copyhold.  Leases  and 

^     ,    ,-,  surrenders 
or  leasehold  land,  or  sun-ender  in  writing  of  any  freehold  in  writii.g 

or  leasehold  land,  shall  be  valid  as  a  lease  or  surrender  V^    ,  ^ 

unless  the  same  shall  bo  made  by  deed;  but  any  (igree- 

meut  in  writing  to  let  or  to  surrender  any  such  laud  shall 

be  valid,  and  take  effect  as  an  agreement  to  execute  a  lease 

or  suiTcuder;  and  the  person  who  sh.ill  be  in  the  posses- 
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acter,  and  onglit  to  be  included  in  any  compre- 
liensive  scheme  for  ameliorating  tlie  law  of  pro- 


Uoutiuffent, 
executory, 
and  future 
interests 
may  be 
conveyed 
by  deed. 


siou  of  the  land,  in  pursuance  of  any  agreement  to  let, 
may,  from  payment  of  rent  or  other  circumstances,  be 
construed  to  be  a  tenant  from  year  to  year. 

EXECUTORY  AND  FUTURE  INTERESTS. 

V.  That  any  person  may  convey,  assign,  or  charge  by 
any  deed  any  such  contingent  or  executory  interest,  right 
of  entry  for  condition  broken,  or  other  future  estate  or 
interest  as  he  shall  be  entitled  to,  or  presumptively  enti- 
tled to,  in  any  freehold,  or  coj^yhold,  or  leasehold  laud,  or 
personal  property,  or  any  part  of  such  interest,  right,  or 
estate  respectively ;  and  every  person  to  whom  any  such 
interest,  right,  or  estate  shall  be  conveyed  or  assigned, 
liis  heii'S,  executors,  administrators,  or  assigns,  according 
to  the  nature  of  the  interest,  right,  or  estate,  shall  be  en- 
titled to  stand  in  the  place  of  the  person  by  whom  the 
same  shall  be  conveyed  or  assigned,  his  heirs,  executors, 
administrators,  or  assigns,  and  to  have  the  same  interest, 
right,  or  estate,  or  such  part  thereof  as  shall  be  conveyed 
or  assigned  to  him,  and  the  same  actions,  suits,  and  reme- 
dies for  the  same,  as  the  person  originally  entitled  thereto, 
his  heirs,  executors,  or  administrators  would  have  been 
entitled  to  if  no  conveyance,  assignment,  or  other  dispo- 
sition thereof  had  been  made:  Provided,  that  no  person 
shall  be  empowered  by  this  Act  to  dispose  of  any  expect- 
ancy which  he  may  have  as  heir,  or  heir  of  the  body  in- 
heiitable,  or  as  next  of  kin,  under  the  statutes  for  the 
distribution  of  the  estates  of  intestates  of  a  living  person, 
nor  any  estate,  right,  or  interest  to  which  he  may  become 
entitled  under  any  deed  thereafter  to  be  executed,  or  un- 
der the  will  of  any  living  person,  and  no  deed  shall  by 
force  of  this  Act  bar  or  enlarge  any  estate  tail :  Provided 
also,  that  no  chose  in  action  shall  by  this  Act  be  made  as- 
signable at  law. 
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pcrty,  yet  the  apparent  inexpediency  of  some  of 
its  provisions,  except,  perhaps,  as  pai'ts  of  such 


WARRANTY   OR   COVENANT. 

VI.  That  neither  the  word  "grant"  nor  the  word  "ex-  No  implied 
change,"  in  any  deed,  shall  have  the  effect  of  creating  any  (,r  cove- 
warranty  or  right  of  re-entry,  nor  shall  either  of  such  ^^^^^^^  ^° 
words  have  the  etiect  of  creating  any  covenant  by  im-  by  "grant" 
plication,  except  in  cases  where  by  any  Act  of  Parliament  chungti." 

it  is  or  shall  be  decku-ed  that  the  word  "  gi-ant"  shall  have 
such  effect. 

WRONGFUL  CONVEYANCE. 

VII.  That  no  conveyance  shall  be  voidable  only  when  No  wrong- 

•'  ful  convey- 

made  by  feoffment  or  other  assurance,  where  the  same  ance  to  be 

would  be  absolutely  void  if  made  by  release  or  grant ;  and  'J^^.J,'^^ 

that  no  assurance  shall  create  any  estate  by  wrong,  or 

have  any  other  effect  than  the  same  would  have  if  it  were 

to  take  effect  as  a  release,  surrender,  grant,  lease,  bargain 

and  sale,  or  covenant  to  stand  seised,  (as  the  case  may 

be). 

CONTINGENT    REMAINDERS. 

VIII.  That,  after  the  time  at  which  this  Act  shall  come  Contin- 

into  operation,  no  estate  in  land  shall  be  created  by  way  m^inders 

of  contingent  remainder;  but  every  estate  which  before  ^^J^g'^®[g 

that  time  would  have  taken  effect  as  a  contingent  remain-  take  effect 

der  shall  take  effect  (if  in  a  will  or  codicil)  iis  an  executory  ^.^ry'de-^' 

devise,  and  (if  in  a  deed)  as  an  executory  estate  of  the  vises  or 
'  ^  .  est.ites, 

same  nature  and  having  the  same  properties  as  an  execu-  .^nd  exist- 

tory  devise;  and  contingent  remainders  existing  under  ^^l^^^""^'^^' 

deeds,  wills,  or  instruments  executed  or  made  before  the  mainders 

time  when  this  Act  shall  come  into  operation,  shall  not  ^y  the  ^ 

fail,  or  be  destroved  or  barred,  merely  by  reason  of  the  destruction 

''  .  •      J      *"'  "merger 

destruction  or  merger  of  any  preceding  estate,  or  its  de-  of  thepre- 

termination  by  any  other  means  than  the  natui-al  effluxion  j*'^°^  ^" 

of  the  time  of  such  preceding  estate,  or  some  event  on 

which  it  was  in  its  creation  limited  to  determine. 
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a  scheme,  and  the  confessedly  imperfect  frame  of 
others,  induce  us  to  recommend,  as  the  clearest 


Executor 
or  adminis- 
trator of 
mortgagee 
empowered, 
on  payment 
of  the 
mcrtgage 
money,  to 
convey  the 
legal  estate 
vested  iu 
the  heir 
or  devisee. 


Receipts 
of  trustees, 
and  of  the 
survivor 
or  survi- 
vors of  two 
or  more 
mortga- 
gees, to  be 
effi>ctual  dis- 
charges. 


Indenting  a 
deed  unne- 
cessary. 


EXECUTOR  OB  ADMINISTRATOR  OF  MORTGAGEE. 

IX.  That,  when  any  person  entitled  to  any  freehold  or 
copyhold  land  by  way  of  mortgage  has  or  shall  have  de- 
parted this  life,  and  his  executor  or  administrator  is  or 
shall  be  entitled  to  the  money  secured  by  the  mortgage, 
and  the  legal  estate  in  such  laud  is  or  shall  be  vested  in 
the  heir  or  devisee  of  such  mortgagee,  or  the  heir,  devisee, 
or  other  assign  of  such  heir  or  devisee,  and  possession  of 
the  laud  shall  not  have  been  taken  by  virtue  of  the  mort- 
gage, nor  any  action  or  suit  be  depending,  such  executor 
or  administrator  shall  have  power,  upon  payment  of  the 
principal  money  and  interest  due  to  him  on  the  said 
mortgage,  to  convey  by  deed  or  surrender  (as  the  case 
may  require)  the  legal  estate  which  became  vested  iu  such 
heir  or  devisee;  and  such  conveyance  shall  be  as  effectual 
as  if  the  same  had  been  made  by  any  such  heir  or  devisee, 
his  heirs  or  assigns. 

RECEIPTS  OF  TRUSTEES  AND   MORTGAGEES. 

X.  That  the  bon^  fide  payment  to,  and  the  receipt  of, 
any  person  to  whom  any  money  shall  be  payable  upon 
any  express  or  implied  trust,  or  for  any  limited  purpose, 
or  of  the  survivors  or  survivor  of  two  or  more  mortgagees 
or  holders,  or  the  executors  or  administrators  of  such  sur- 
vivor, or  their  or  his  assigns,  shall  effectually  discharge 
the  person  paying  the  same  fi-om  seeing  to  the  applica- 
tion, or  being  answerable  for  the  misapplication  thereof, 
unless  the  contrary  shall  be  expressly  declared  by  the  in- 
strument creating  the  trust  or  security. 

INDENTING  A  DEED. 

XI.  That  it  shall  not  be  necessary  in  any  case  to  have 
a  deed  indented ;  and  that  any  person  not  being  a  party  to 
any  deed  may  take  an  immediate  benefit  under  it,  iu  the 
same  manner  as  he  might  under  a  deed  poll. 


TO   THE   LOUD    CHANCKLtOn.  15 

and  safest  coui-se,  that  the  Act  should  be  wholly- 
repealed,  and  the  clauses  of  which  the  policy  is 
unexceptionable  be  re-enacted  in  a  different  foiin. 
"  We  are  quite  sensible  of  the  difficulty  and 
danger  attending  any  attempt  at  legislation  on 

REXT  AND  COVEXAXTS  IN  A  LEASE. 

XII.  That,  where  the  reversion  of  any  land,  expectant  Tlie  reme- 
.    ,,  ,  ,   ■  •     1  Li.  dies  for 

on  a  lease,  shall  be  merged  in  any  remainder  or  other  re-  tj^g  ^ent 

version  or  estate,  the  person  entitled  to  the  estate  into  and^coye- 

which  such  rcver.sion  shall  have  merged,  his  heirs,  cxecu-  a  lease  not 

tors,  administrators,  successors,  and  assigns  shall  have  and  ti^g^ished 

enioy  the  like  advantage,  remedy,  and  benefit  against  the  by  the 

•'•'  °  ...  J  mereer  of 

lessee,  his  heirs,  successors,  executors,  administrators,  and  the  imme- 

assigns,  for  non-payment  of  the  rent,  or  for  doing  of  waste  ^^^^  rever- 
or  other  forfeiture,  or  for  not  performing  conditions,  cove- 
nants, or  agreements  contained  and  expressed  in  his  lease, 
demise,  or  grant,  against  the  lessee,  farmer,  or  grantee, 
his  heii-s,  successors,  executors,  administrators,  and  as- 
signs, as  the  person  who  would,  for  the  time  being,  have 
been  entitled  to  the  mesne  reversion  which  shall  have 
merged,  would  or  might  have  had  and  enjoyed  if  such  re- 
version had  not  been  merged. 

COMMENCEMENT  OF  ACT. 

XIII.  That  this  Act  shall  commence  and  take  effect  Act  to  com- 

from  the  thirty-first  day  of  December,  one  thousand  eight  "g^"*^^  j^" 

hundred  and  furty-four,  and  shall  not  extend  to  any  deed,  existing 

,     ■,         1  /  i       r  1     coutiu^ent 

act,  or  thing  executed  or  done,  or  (except  so  tar  as  regards  remaiuderB, 

the  provisions  hereinbefore  contained  as  to  existing  con-  ^^^n  '^^^^^ 
tingeut  remainders)  to  auj'  estate,  right,  or  interest  cre- 
ated before  the  first  day  of  January,  one  thousand  eight 
hundred  and  forty-five. 

EXTENSION  OF  ACT. 

XIV.  That  this  Act  shall  not  extend  to  Scotland.  Act  not  to 

extend  to 
Scotland. 
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detached  points  of  a  complicated  system,  especially 
where  the  proposed  changes  tend  to  contradict 
principles  on  which  that  system  is  based ;  and  we 
have,  therefore,  approached  the  subject  not  with- 
out considerable  diffidence.  The  conviction,  that 
such  partial  remedies  cannot  be  too  cautiously 
applied,  has  induced  us  to  review  the  Act  with 
the  intention,  first,  of  confining  it  to  points  which 
may  safely  admit  of  being  thus  separately  treated, 
and  secondly,  of  legislating  upon  those  points 
with  greater  accuracy  and  perspicuity.  But,  al- 
though we  have  prepared  the  bill  now  submitted 
to  your  Lordship,  after  the  merits  and  defects  of 
the  existing  A.ct  had  been  amply  discussed  Ijy  the 
Profession,  it  is  yet  very  possible  that  we  may 
have  failed,  either  to  select  for  omission  the  ob- 
jectionable portions  only,  or  to  enhance,  by  alter- 
ations in  arrangement  and  expression,  the  practical 
value  of  the  rest.  The  result,  indeed,  of  some 
recent  statutes  has  shewn  that  the  most  elaborate 
enactments  differ  from  the  least  accurate  only  in 
the  degree  of  help  which  they  require  from  ju- 
dicial exposition. 

"  There  are  two  sections  of  the  Transfer  Act 
which  it  is  proposed  altogether  to  omit : — 

"  1st.  The  ninth  section,  enabling  the  exe- 
cutor or  administrator  of  a  mortgagee 
to  convey  the  legal  estate  outstanding 
in  his  real  representative. 
"  2ndly.  The  tenth  section,  enabling  trustees 
and  others  to  give  discharges  for  monies. 
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"  Ist.  As  regards  the  ninth  section,  which  pro- 
vides for  the  conveyance  of  a  mortgaged  estate  by 
the  executor  or  administrator  of  the  mortgagee, 
the  design  is  good  ;  but  it  is  so  imperfectly  carried 
out  by  the  very  limited  teiTns  of  the  enactment, 
that  practically  the  power  is  attended  with  very 
little  real  advantage.  It  is  necessary,  for  the  pur- 
poses of  title,  to  ascertain  that  possession  has  not 
been  taken,  that  no  action  or  suit  is  pending,  and 
that  the  legal  estate  is  vested  in  the  real  repre- 
sentative of  the  mortgagee  ;  for  a  mere  negative 
allegation  of  these  facts  in  the  deed  of  convey- 
ance would  not  satisfy  a  purchaser.  But  it  is 
obvious  that  the  necessity  of  proving  these  facts, 
and  particularly  the  fact  of  the  legal  estate  being 
vested  in  the  real  representative  (the  very  diffi- 
culty often  being  that  the  heir  is  unknown),  de- 
stroys, in  a  great  measure,  the  utility  of  the  enact- 
ment. The  clause,  besides,  authorises  a  convey- 
ance only  on  actual  payment  to  the  executor  or 
administrator  of  the  whole  debt ;  not  extending 
to  a  conveyance  on  part  payment,  or  a  convey- 
ance under  any  arrangement  for  exonerating  the 
whole  or  part  of  the  lands  without  payment,  nor 
to  cases  where  the  money  has  been  paid  in  the 
moi-tgagee's  lifetime,  or  the  executor  has  received 
the  money  at  a  former  period,  or  has  assented  to 
a  bequest  of,  or  has  assigned,  the  debt.  And, 
moreover,  as  the  power — a  bare  statutoiy  autho- 
rity— is  not  conferred  on  the  proving  executor 
alone,  it  might  be  considered  (though  not,  we 
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think,  on  a  just  view  of  the  provision)  necessary 
to  its  due  execution,  that  an  executor  who  had 
not  proved,  or  had  even  renounced  the  probate, 
should  join — a  possible  construction,  which  would 
not  only  narrow  still  further  the  range  of  the 
power,  but  probably  implicate  many  titles  depend- 
ing on  the  contrary  assumption.     Another  more 
material  objection  arises  from,  the  want  of  a  pre- 
cise definition  of  what  shall,  for  the  purposes  of 
the  Act,  be  considered  as  falling  within  the  term 
'  mortgage,' — a  term  which,  taken  according  to 
its  strict  legal  acceptation,  would  exclude  a  large 
proportion  of  the  transactions  comprehended  un- 
der the  popular  meaning  of  that  term,  and  clearly 
within  the  miscliief  sought  to  be  remedied  by  the 
clause  in  question.   Such  a  definition  should,  there- 
fore, be  given  as  would  extend  the  benefit  of  the 
enactment  to  all  cases  where,  according  to  the 
rules  of  a  court  of  equity,  a  pai'ty  is  entitled  to 
call  for  a  conveyance  of  any  property,  pledged  or 
charged  as  a  security  for  money,  on  satisfaction  of 
the  debt ;  whether  the  security  be  in  the  form  of 
a  mortgage,  to  which  the  right  of  foreclosure  is 
incident,  or  of  a  conveyance  to  the  creditor  or  his 
trustee  upon  trust  to  sell,  or  in  any  other  form 
whatever.     Some  method,  too,  more  satisfactory 
than  the  use  of  such  terms  as  '  his  executor  or 
administrator,'  should  be  devised  for  ascertaining 
the  person  by  whom,  in  every  possible  state  of 
circumstances,  the  act  is  to  be  performed;  for  it 
is  only  by  the  expression  of  a  rule  of  law  in  gene- 
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ral  and  comprelieusive  temis,  that  tliere  can  he 
any  reasonable  lio])e  of  attaining  completeness  or 
certainty.  Then,  as  regards  the  principle  involved 
in  this  section  of  the  Act,  if  it  be  fit  that  a  mort- 
gagee's executor  or  administrator  (who,  after  being 
paid  in  full,  has  no  further  interest  in  the  matter, 
and  who,  as  he  might,  be  it  observed,  have  re- 
covered the  debt  although  unable  to  make  or  pro- 
cure a  re-conveyance  of  the  estate,  may  refuse  to 
exercise  the  statutory  power,  vested  in  him  as  a 
mere  insti'uraent  for  the  convenience  of  others,) 
should  be  enabled  by  his  act  to  denude  the  heir 
or  devisee  of  the  legal  estate  and  vest  it  in  the 
mortgagor  or  his  nominee,  it  must,  a  fortiori,  be  fit 
that  the  unpaid  executor  or  administrator  should 
be  enabled  to  command  the  legal  estate  for  the 
purposes  of  the  security  and  the  better  admini- 
st^'ation  of  that  portion  of  the  assets  of  his  tes- 
tator or  intestate.  It  can  hardly  be  contended 
that  the  equity  of  the  executor  or  administrator 
to  have  the  full  benefit  of  the  unsatisfied  and  for- 
feited mortgage  is  not  as  strong  and  as  urgent,  at 
least,  as  the  equity  of  the  mortgagor  to  have  the 
full  benefit  of  the  redemption.  In  each  case  tlie 
same  pi'inciple  applies ;  and  that  principle,  fairly 
carried  out,  would  require  that  every  person  en- 
titled to  call  for  the  legal  estate  should  be  enabled 
to  obtain  it  with  as  little  difiiculty  and  expense 
as  may  be  consistent  with  safety  to  the  rights  of 
parties,  and  with  the  maintenance  of  the  distinc- 
tion between  the  jurisdictions  of  law  and  equity. 
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In  tlie  actual  state  of  the  law,  tliere  are  tliree 
modes  by  wliicli  a  party  equitably  entitled  may 
get  in  tlie  legal  estate  : — 1st.  By  obtaining — often 
at  a  great  expense — often  on  impei'fect  evidence, 
whicli  leaves  the  title  open  to  question — a  con- 
veyance from  the  party  in  whom,  the  estate  is 
actually  vested,  if  competent  and  willing  to  con- 
vey it.     2ndly.  In  certain  cases  of  incapacity,  ab- 
sence, or  refusal,  by  the  still  more  costly  remedy 
of  an  order  of  the  Court  of  Chancery,  made  on  a 
summary  application  by  petition,  pursuant  to  the 
Acts  relating  to  infant  trustees,  &c. ;  but  which 
application  involves  a  i-eference  to  the  Master, 
with  all  its  consequences.     Zrdly.  In  cases  not 
within  those  Acts,  (which  are  crippled  by  many 
unnecessaiy  exceptions),  at  a  still  greater  expense, 
by  means  of  a  suit  in  equity  regularly  instituted. 
Now  all  the  cases  to  which  the  above  Acts  extend 
fall  within  the  pi-inciple  of  the  power  in  question 
enabling  the  executor  or  administrator  of  a  mort- 
gagee to  convey ;  and  that  principle  once  admit- 
ted should  be  adopted  to  its  fullest  extent,  unless 
it  can  be  shewn  that  its  general  adoption  would 
be  productive  of  inconvenience.     But  if  the  gene- 
ral power  were  so  framed  as  to  make  its  exercise 
dependant  on  the  fact  of  the  right  in  equity  to 
call  for  the  legal  estate  being  really  in  the  party 
who  makes  the  disposition,  no  undue  advantage 
would  be  obtained,  while  the  title  would  be  re- 
lieved from  the  necessity  which  at  present  exists 
of  proving  that  the  legal  estate  is  vested  in  the 
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party  by  whom  (or  by  whose  substitute)  it  is  as- 
sumed to  be  conveyed.  Having  arrived  at  the 
conclusion  that  a  free,  yet  well-considered  appli- 
cation of  the  principle  already  admitted  by  the 
Legislature  is  of  the  very  essence  of  a  wise  and 
just  amendment  of  the  law  of  real  property,  no 
attempt  has  been  made  to  fit  the  existing  clause 
to  the  particular  case  at  which  it  is  aimed.  If, 
however,  it  should  be  deemed  expedient  to  make 
a  jjartial  application  of  the  principle — to  amend 
the  law  by  engrafting  upon  it  an  anomalous  pro- 
vision— the  ninth  section  of  the  Transfer  Act  may 
be  so  modified  as  to  attain  more  perfectly  the  very 
limited  objects  of  its  framei's.  Though  these  ob- 
servations are  applied  to  outstanding  legal  fees, 
yet  the  mischief  extends  to  outstanding  terms 
of  years,  which,  notwithstanding  all  the  remon- 
strances of  the  Profession  and  the  practical  ex- 
amples afforded  by  every  Railway  Act  of  the  sum- 
maiy  abatement  of  those  nuisances,  remain  to  this 
day  a  fertile  source  of  expense,  difficulty,  and  de- 
lay, in  the  deduction  of  titles  to  real  estate  (a). 

"  2ndly.  As  regards  the  tenth  section,  which 
enacts  that  the  payment  to,  and  the  receipt  of, 
any  person  to  whom  any  money  shall  be  payable, 
on  any  express  or  implied  tnist,  shall  be  a  dis- 
charge, it  is  conceived  that  it  never  could  have 
been  in  the  contemplation  of  the  framers  of  the 
Act  to  render  in  equity  the  receipt  of  the  person 

(a)  See,  however,  now  the  Act  8  &  9  Vict.  c.  112,  infra, 

p.  88. 
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entitled  at  law  under  every  trust  whatsoever 
(whether  merely  implied  or  otherwise)  an  effec- 
tual discharge  to  the  party  paying.  The  effect  of 
this  new  rule,  if  carried  to  its  fullest  extent,  would 
be  to  alter  essentially  one  of  the  most  important 
pi'inciples  of  a  coui-t  of  equity.  It  is  conceived 
that  the  rule  was  intended  to  remedy  an  incon- 
venience of  a  much  narrower  extent.  In  equity 
the  person  beneficially  entitled  is  the  person  to 
concur  in  directing  the  payment  to  the  trustee, 
except  where  the  cestui  que  trust  is  unascertained 
-  or  incompetent,  or  where  there  is  some  trust  shew- 
ing that  the  trustee  was  to  have  the  money  at 
his  disposal  for  a  particular  purpose,  (as  that  of 
re-investment,  &c.),  or  where  there  is  an  express 
declaration  absolving  the  person  paying  from  see- 
ing to  the  disposition  of  the  money.  The  rules 
as  to  the  liability  of  a  party  paying  money  to  a 
trustee,  without  the  concurrence  of  the  cestui  que 
trust,  to  see  the  money  duly  applied,  have  varied, 
and  are  not  yet  precisely  defined.  To  avoid  any 
question,  it  has  been  usual  to  accompany  a  trust 
for  sale,  &c.,  with  a  declaration  that  the  receipt 
of  the  trustee  shall  be  a  sufiicient  discharge.  This 
occasionally  is  omitted,  and  thence  a  difiiculty, 
may  aiise,  either  in  ascertaining  whether  the  party 
paying  is  or  is  not  bound  to  see  to  the  ultimate 
disposition  of  the  money,  or  in  procui'ing  the  con- 
currence of  the  party  entitled,  who  may  be  abroad, 
&c.  The  evil  goes  to  this  extent  only;  but  the 
remedy  is  far  more  extensive,  and  is  one  which  a 
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very  slight  consideration  will  shew  the  danger  of 
adopting.  There  can  be  no  question  but  that  it 
would  be  desirable  to  supply  a  fit  remedy,  by 
carefully  ascertaining  the  state  of  the  law  as  re- 
gards any  discrepancies  or  uncertainties,  and  re- 
moving them ;  and  so  to  extend  the  rule  as  to 
obviate  all  practical  inconvenience.  Perhaps  a 
rule  which,  with  some  modifications,  should  give 
every  trustee  having  an  express  power  to  sell  or 
raise  money  an  authority  to  give  a  receipt  for  it, 
would  be  advisable.  And  such  a  mle  would  be 
consistent  with  the  30th  Order  in  Chancery,  which 
renders  it  unnecessary  to  make  the  cestui  que 
trusts  parties  to  a  siiit  where  there  are  trustees 
competent  to  sell  and  give  receipts ;  but  if  the 
clause  as  it  stands  in  the  Act  were  to  remain,  it 
would  of  necessity  lead  to  an  alteration  of  the  prac- 
tice ;  and  in  all  cases  where  there  was  a  trustee  of 
money,  under  any  tnxst  direct  or  im])lied,  it  would 
become  unnecessary  to  make  the  persons  interested 
parties.  The  remainder  of  the  section  refers  to 
the  receipts  of  the  sui-vivors  of  mortgagees  being 
effectual  discharges.  Similar  objections  apply  to 
this  branch  of  the  clause.  Trustees  often  lend 
money  on  mortgage,  and  take  the  security  to 
themselves  as  joint  tenants,  not  noticing  the  trusts 
in  the  deed ;  but  generally  there  is  inserted  a 
declaration  that  the  receipt  of  the  survivor  shall 
be  a  discharge,  thus  negativing  the  equitable  te- 
nancy in  common.  When  this  declaration  is 
omitted,  and  a  trustee  dies,  it  becomes  necessary 
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to  shew  the  trust  of  the  money,  and  the  power  of 
the  surviving  trustees  to  give  a  receipt  for  it ;  and 
this  evidence  becomes  part  of  the  mortgagor's 
title.  It  was  to  remove  this  inconvenience  that 
the  clause  was  framed;  but  it  goes  far  beyond  the 
evil  in  question,  by  making  the  receipts  of  the 
survivor  of  all  mortgagees  who  are  at  law  joint 
tenants  sufficient.  Now  in  practice  many  persons, 
not  trustees,  <fec.,  take  securities  in  joint  tenancy; 
and  it  would  seem  very  inexpedient  thus  to  re- 
peal generally  the  salutaiy  equitable  rule  as  re- 
gards these  securities,  and  to  allow  the  survivor 
to  possess  himself  of  the  whole  funds,  without  the 
concurrence  of  the  representatives  of  the  other 
equitable  tenant  in  common.  Supposing,  however, 
that  this  part  of  the  clause  is  retained,  the  expres- 
sion of  the  rule  in  the  statute  being  inaccurate, 
it  would  require  considerable  altei'ation. 

"  As  these  two  sections  involve  great  and  ex- 
tended alterations  of  the  law,  without  supplying 
any  complete  or  careful  expression  of  the  rules, 
it  has  been  thought  necessary  to  explain  at  length 
the  reasons  for  omitting  them  from  the  proposed 
bill  (a). 


"  In  the  preparation  of  this  bill  very  little  more 
has  been  attempted  than  a  re-enactment,  in  terms 
more  precise  and  apt,  of  the  clauses  of  the  existing 

(a)  The  "  proposed  bill "  referred  to  in  thie  letter  is 
now  the  Act  8  &  9  Vict.  c.  106,  infra,  p.  82. 
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Act.  If  it  had  not  been  considered  expedient  to 
confine  the  present  bill  to  a  re-enactment  of  the 
clausesof  that  Act,  except  as'above  stated,  and  if 
there  had  been  sufficient  time,  it  is  conceived  that 
much  advantage  might  have  been  derived  from 
enactments  which  would  remove  many  of  the  in- 
conveniences arising  from  tlie  present  state  of  the 
law  relating  to  the  transfer  of  property.  There 
are  many  points  in  addition  to  those  relating  to 
outstanding  legal  estates  already  adverted  to,  as 
to  which  enactments  might  be  framed  calculated 
to  effect  a  great  diminution  of  expense  in  tracing 
titles.  The  whole  law  relating  to  judgments  is 
very  confused  and  obscure ;  and  the  law  i-elating 
to  covenants  might  be  altered  with  advantage.  A 
reference  to  the  reports  of  the  Real  Property 
Commissioners  will  fully  prove  that  much  yet  re- 
mains to  be  done  towards  simplifying  the  trans- 
fer of  and  removing  various  difficulties  relating 
to  the  evidence  of  tlie  title  to  real  property.  f 

"  It  is  now  proposed  to  add  some  observations 
on  the  remaining  provisions  of  the  Transfer  Act, 
and  some  explanation  of  the  views  with  which  the 
provisions  intended  to  be  substituted  by  the  pro- 
posed bill  have  been  framed. 

"  As  to  sect.  2  of  the  Transfer  Act,  and  also 

of  the  proposed  bill. — An  oversight,  to  which  we 

think  undue  importance  has  been  attached,  has 

rendered  this  clause  a  nullity  for  practical  pur- 

■  poses.   A  doubt  existed  whether  a  lease  or  bargain 
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and  sale  for  a  year,  on  whicli  a  release  is  founded, 
is  chargeable  with  progressive  stamp  duty.  The 
better  opinion  probably  is,  that  the  duty  is  not 
chargeable ;  but  it  had  become  the  general  prac- 
tice to  pay  the  progressive  stamp  duty.  By  the 
act  of  the  fourth  of  Victoria,  cap.  21,  dispensing 
with  a  lease  for  a  year,  it  was  provided  that  the 
release  should  be  chargeable  with  the  lease-for-a 
year  stamp  duty,  (other  than  the  progressive  duty), 
thus  giving  a  kind  of  legislative  sanction  to  the 
practice  which  had  obtained.  By  the  second  sec- 
tion of  the  Act  of  last  session,  a  deed,  which,  with- 
out more,  was  thereby  made  to  operate  as  a  con- 
veyance of  the  immediate  freehold  in  land,  was 
charged  'with  the  same  stamp  duty  as  would  have 
been  chargeable  if  such  conveyance  had  been  made 
by  lease  and  release.'  It  was  suggested,  but  we 
think  erroneously,  that  this  enactment  required 
that  the  progressive  duty  which  would  have  been 
chargeable  on  a  lease  for  a  year  was  chargeable 
upon  the  deed  deriving  its  validity  from  the  Act; 
and  this  having  been  generally  adopted,  while 
there  was  no  measure  of  the  amoimtof  such  duty, 
(which  depended  on  the  length  of  an  instrument 
which  did  not  exist),  it  has  become  the  general 
practice  to  entirely  abandon  this  clause  of  the  Act, 
and  accordingly  conveyances  to  which  it  would 
have  been  applicable  are  now  made  under  the 
Lease  and  Release  Act  of  the  fourth  of  Victoria. 
This  section  has  been  the  subject  of  much  criti- 
cism and  discussion ;  and  it  must  be  admitted,  that 
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it  is  not  conceived  or  expi-essed  with  that  atten- 
tion to  principle  and  that  exactnesswhich  ought  to 
characterise  an  enactment  on  tlie  suliject  to  whicli 
it  relates.  When  it  is  said,  that  '  any  pei'son  may 
convey  by  any  deed,  without  livery  of  seisin  or 
inrolment,  or  a  prior  lease,'  it  seems  to  be  assumed 
that  there  is  in  law  some  standard  instrument  by 
which,  with  the  addition  of  any  of  the  above  con- 
comitants, the  immediate  freehold  in  lands  may 
be  conveyed ;  but  there  is,  in  fact,  no  such  instru- 
ment in  law.  There  are  (besides  a  covenant  to 
stand  seised)  three  several  assurances  adapted  to 
convey  it,  viz.  feoffment,  bargain  and  sale  inrolled, 
and  lease  and  release,  all  founded  on  diflerent 
principles,  differing  in  their  modus  operandi,  and 
having  an  important  difiercnce  in  their  effects. 
If  the  deed  of  conveyance  established  by  the 
Transfer  Act  be  a  new  statutory  assurance,  which 
is  neither  a  feoffment,  nor  a  baz'gain  and  sale,  nor 
a  lease  and  release,  it  is  merely  nugatory  to  pro- 
vide that  such  assurance  shall  be  effectual  '  with- 
o\it  livery  of  seisin,  inrolment,  or  prior  lease,'  for 
the  forms  or  solemnities  in  question  have  not  the 
slightest  significance  with  reference  to  such  a  con- 
veyance :  while  if,  on  the  other  hand,  it  be  con- 
sidered that  the  framei's  did  not  intend  to  intro- 
duce any  new  assurance,  but  only  to  exempt  the 
existing  assurances  from  useless  and  troublesome 
forms,  the  inattention  to  principle  in  the  structure 
of  the  section  is  equally  apparent ;  for  it  is  not 
clear  that  it  would  not  be  necessary  to  attribute 

C   ^ 
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to  the  assurance  the  character  either  of  a  feoff- 
ment without  livery,  or  a  bai'gain  and  sale  with- 
out inrolmeut,  or  a  release  without  a  lease  for  a 
year;  and  there  seem  to  be  no  means  of  ascertain- 
ing to  which  of  the  three  kinds  of  assurance  the 
conveyance  under  the  Act  would  belong.  The 
only  point  on  which  the  Act  can  be  pronounced 
clear  is,  that  the  assurance,  if  a  bargain  and  sale, 
shall  operate  by  transmutation  of  possession,  that 
is,  have  the  like  effect  in  transferring  the  legal 
seisin  as  a  common-law  assurance  would  have  had, 
contravening  in  this  respect  an  established  con- 
struction of  the  Statute  of  Uses,  without  any  other 
necessity  than  that  which  is  imposed  by  the  form 
of  the  enactment.  A  further  objection  is,  that  it 
seems  to  be  assumed  that  livery  of  seisin  has  the 
same  i-eference  to  a  charter  of  feoffment  which  in- 
rolment  has  to  a  bargain  and  sale,  the  fact  being, 
that  livery  of  seisin  is  the  essence  of  a  feoffment 
of  which  the  charter  is  only  the  evidence,  while 
the  bargain  and  sale  is  the  assurance,  to  the  efficacy 
of  which  the  form  of  inrolment' was  made  neces- 
sary by  a  subsequent  statute.  The  general  object 
of  sect.  2  of  the  proposed  bill  is  the  same  with 
that  of  the  corresponding  section  of  the  Transfer 
Act,  namely,  to  give  to  all  freehold  lands  in  pos- 
session the  capacity  of  being  transferred  without 
any  of  those  forms  or  solemnities  which  occasion 
expense  and  trouble,  bvit  have  no  essential  con- 
nexion with  the  act  of  transfer.  A  large  class 
of  freehold  hereditaments  is,  by  the  existing  law, 
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and  has,  from  the  remotest  antiquity,  been,  invest- 
ed with  this  capacity  to  the  extent  of  being  trans- 
ferable by  the  observance  only  of  those  forms  or 
solemnities  which  are  included  in  the  execution 
of  an  ordinary  deed.  The  hei-editaments  so  cii*- 
cumgtanced  are  technically  said  to  lie  in  grant, 
while  the  hereditaments  to  which  the  law  has 
hitherto  denied  the  capacity  of  being  transferred 
by  deed  are  technically  said  to  lie  in  livexy.  It 
has  never  been  proposed  that  the  class  of  property 
with  which  this  section  deals  should  be  made 
transferable  by  any  mode  less  formal  than  a  deed. 
We  have  therefore  considered  that  the  most  direct 
and  the  most  simple  means  of  obtaining  the  object 
proposed  is,  to  impart  to  corporeal  hereditaments, 
that  is,  to  hereditaments  which  lie  in  livery  only, 
the  capacity  of  being  transferred  by  deed,  by  pro- 
viding, that,  'as  regards  the  conveyance  of  the 
immediate  freehold  thereof,'  they  '  shall  be  deemed 
to  lie  in  grant  as  well  as  in  lively.'  The  effect  of 
the  clause  will  be  to  render  a  reference  to  the 
Lease  and  Release  Act  of  the  4  &  5  Vict.  c.  21, 
unnecessary  in  the  case  of  corporeal  hereditaments 
in  England,  and  to  dispense  with  a  I'eference  to 
or  recital  of  a  lease  for  a  year  in  the  case  of  cor- 
poreal hereditaments  in  Ireland. 

"  As  to  sects.  3  and  4  of  the  Transfer  Act,  and 
sect.  3  of  the  proposed  bill. — The  thii-d  section  of 
the  bill  consolidates  the  third  and  fourth  sections 
of  the  Act,  and  extends  the  requirement  of  a  deed 
to  the  case  of  a  feoffment.    It  is  apprehended,  that 
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when  the  solciunity  of  a  deed  was  required  for  the 
transactions  to  which  these  sections  apply,  the 
case  of  a  feoffment  was  not  advisedly  omitted.  An 
exception  is  necessarily  inti'oduced  as  to  a  custom- 
ary feoffment  by  an  infant  As  the  cases  of  such 
feoffment  are  local  and  rare,  and  the  power  of 
making  them  at  all  of  doubtful  expediency,  and 
at  variance  with  the  policy  of  the  general  law,  it 
did  not  seem  advisable  to  remove  the  personal  in- 
capacity of  the  infant  so  as  to  enable  him  to  make 
a  deed.  The  power  for  an  infant  of  a  certain  age 
to  make  a  feoffment  exists  only  under  the  custom 
of  gavelkind  ;  and  should  any  change  be  made  in 
the  law  on  this  subject,  it  would  perhaps  be  bet- 
ter to  take  away  the  power  of  making  such  feoff- 
ments, than  to  attempt  improvements  in  the  mode 
of  making  them. 

"  As  to  sects.  G  and  7  of  the  Transfer  Act,  and 
sect.  4  of  the  proposed  bill. — The  fourth  section 
of  the  bill  consolidates  the  sixth  and  seventh  sec- 
tions of  the  Act.  The  omission  from  the  Act  of 
the  word  'give'  (which  has  the  like  effect  in  im- 
plying a  warranty  or  covenant  in  law,  or  indeed 
a  surer  effect  for  that  purpose  than  the  word 
'grant')  was  probably  an  oversight.  The  like 
observation  applies  to  the  omission  of  '  partition,' 
which  is,  to  a  considerable  extent,  in  the  same 
predicament,  with  respect  to  the  implication  of  a 
warranty  or  condition  in  law,  as  an  exchange. 
The  doctrine  is  not  so  prominently  called  into 
notice  in  the  case  of  partition  as  in  the  case  of 
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exchange,  because  in  the  great  majority  of  in- 
stances the  undivided  share  which  a  co-tenant 
gives  up  in  one  jiortion  of  the  land  is  lield  under 
the  same  title  Avith  the  undivided  share  which  he 
retains  in  the  portion  which  he  takes  in  severalty ; 
and  thus,  in  dealing  with  pi'opei'ty  taken  in  seve- 
ralty on  a  partition,  the  investigation  of  the  title 
to  the  undivided  share  given  up  occasions  no  ad- 
ditional expense  or  trouble,  being  in  fact  involved 
in  the  investigation  of  the  title  to  the  undivided 
share  retained.  But  though  the  practical  incon- 
venience of  the  implied  condition  is  less  in  the 
case  of  partition  than  in  the  case  of  exchange,  yet, 
as  the  inconvenience  is  the  same  in  kind,  and 
the  pi-inciple  identical,  it  would  be  absurd  in  a 
legislative  measure  to  pi'ovide  for  the  one  case 
and  to  omit  the  other.  It  is  perhaps  unnecessary 
to  observe  that  the  seventh  section  of  the  Act, 
which  declares  '  that  no  assurance  shall  create  any 
estate  by  wrong,  or  have  any  other  effect  than 
the  same  would  have  if  it  were  to  take  effect  as 
a  release,  surrender,  gi-ant,  lease,  bargain  and  sale, 
or  covenant  to  stand  seised,'  has  been  undei'stood 
by  some  persons  to  deny  effect  to  an  assurance 
made  by  way  of  appointment,  and  consequently 
that  this  construction  has  occasioned  some  alarm 
to  parties  having  powers  of  appointment  equiva- 
lent, in  point  of  dominion,  to  the  fee,  bu6  having 
no  power  of  alienation  otherwise  than  by  an  exer- 
cise of  their  power. 

"  As  to  sect.  1 1  of  the  Transfer  Act,  and  sect. 
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5  of  the  proposed  bill. — The  first  branch  of  the 
eleventh  section  of  the  Act,  declaring '  that  it  shall 
not  be  necessary  in  any  case  to  have  a  deed  in- 
dented,' appears  open  to  the  objection  of  ambi- 
guity ;  as,  first,  it  may  mean  that  the  act  or  cere- 
mony of  indenting  need  not  be  performed  on  the 
material  on  which  the  intended  instrument  is 
written,  &c.,  and  this  meaning  is  in  accordance 
with  the  marginal  note ;  but  then  such  note  is  not 
part  of  the  Act,  and  cannot  be  used  to  construe  it : 
or,  secondly,  it  may  be  merely  descriptive,  and 
mean  that  it  shall  not  be  necessary  in  any  case 
to  have  an  indenture.  The  terms  descriptive  of 
an  indenture  in  the  Statute  of  Inrolments  (27 
Henry  8,  c.  1 0)  are,  '  a  writing  indented,  sealed, 
and  inrolled  in '  (fee.  It  must  be  borne  in  mind 
that  the  mode  of  conveyance  by  bargain  and  sale 
inrolled  has  not  been  expressly  abolished.  Now, 
suppose  the  time  construction  of  this  enactment 
to  be  the  constniction  first  suggested,  and  so  to 
render  the  act  of  indenting  iinnecessary,  then  the 
bargain  and  sale  will  necessarily  be  a  writing 
sealed  and  inrolled  according  to  the  Statute  of 
Inrolments,  also  signed  in  those  cases  in  which 
signature  has  been  rendered  necessary,  but  not 
subjected  to  the  act  or  ceremony  of  indenting  : 
on  the  other  hand,  suppose  the  other  constniction 
of  this  enactment  to  be  the  coiTect  one,  viz.  that 
it  shall  not  be  necessary  in  any  case  to  have  an 
indenture,  then  this  enactment  is  virtually  an 
abolition  of  the  mode  of  conveyance  by  bargain 
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and  sale,  for  the  enactment  is  negative,  and  the 
form  of  a  statutable  bargain  and  sale  of  a  free- 
hold   interest  would   be  unascertained  and  un- 
ascertainable.  The  second  branch  of  the  eleventh 
section  of  the  Act  declares  that  any  person  not 
being  a  party  to  any  deed  ['not  party  to  any  deed 
whatsoever''  is  the  literal  expression,  though  ob- 
viously not  the  real  meaning]  may  take  an  imme- 
diate benefit  under  it  [there  really  is  not  any- 
thing to  which  this  pronoun  it  relates],  in  the 
same  manner  as  he  might  under  a  deed-poll.    The 
few  words  interposed  and  bracketed  in  the  pre- 
ceding statement  indicate  some  terms  and  expres- 
sions which  are  very  open  to  critical  objection, 
though  not  unintelligible.   But  the  real  and  strong 
objection  to  this  second  branch  of  the  eleventh 
section  is,  that  it  has  not  been  framed  with  suf- 
ficient regard  to  the  qualities  of  precision  and 
caution.     The  general  rule  inteuded  to  be  thereby 
varied  may  be  stated  thus  :   viz.  '  that  a  person 
cannot,  under  an  indenture  purporting  to  be  be- 
tween parties,  be  immediate  grantee  or  be  a  cove- 
nantee, unless  such  person  be  expressly  named 
among  the  parties.'     The  defect  intended  to  be 
cured  was  the  omission  to  name  the  immediate 
grantee  or  the  covenantee  among  the  parties  to 
the  indenture,  and  the  most  obvious  and    sure 
mode  was  to  enact  that  the  deed  should  operate 
in  regard  to  him  as  if  he  had  been  named  among 
the  parties;  but  the  enactment  in  question  gives 
the  indenture  effect  by  reference  to  a  deed-poll. 
c3 
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Now  the  effect  of  the  indenture,  supposiug  that 
every  person  intended  to  be  immediate  grantee  or 
to  be  covenantee  had  been  properly  named  among 
the  parties,  either  would  be  the  same  as  the  effect 
of  a  deed-poll,  with  respect  to  the  immediate  grant 
or  the  covenant  in  question,  or  else  would  be  dif- 
ferent. If  the  same,  tlien  there  is  a  useless  cir- 
cuity of  language  and  thought ;  but  if  different  in 
any  possible  case,  then  there  is  error.  It  is  suffi- 
cient to  mention  the  subject  of  estoppel  as  one  in 
which  the  effect  of  an  indenture  differs  from  the 
effect  of  a  deed-poll.  We  propose  by  the  fifth 
section  of  the  bill  to  effect,  in  a  manner  which 
we  hope  to  be  both  clear  and  safe,  only  that  which 
we  suppose  to  have  been  the  real  meaning  of  the 
eleventh  section  of  the  Act. 

"As  to  sect.  5  of  the  Transfer  Act,  and  sect.  6 
of  the  pi'oposed  bill. — The  sixth  section  of  the 
bill  differs  (Ijesides  the  differences  in  foi"m)  from 
the  fifth  section  of  the  Act  in  the  following  parti- 
culars :— ^Personal  chattels  are  omitted,  because 
contingent  interests  in  such  chattels,  being  almost 
invariably  equitable,  are  already  assignable  in  the 
only  way  in  which,  from  the  nature  of  the  sub- 
jects, they  are  susceptible  of  assignment.  In  fact, 
there  seems  to  be  no  subject  upon  which  an  enact- 
ment giving  a  power  to  assign  a  legal  contingent 
interest  in  personal  chattels  could  operate.  Had 
the  case  been  otherwise,  we  should  not  have  con- 
sidered it  consLstent  with  exact  or  methodical  le- 
gislation to  mix  up  a  detached  point  as  to  personal 
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chattels  in  an  Act  relating  to  the  transfer  of  real 
estates.  With  respect  to  married  women  the  ex- 
isting Act  makes  no  distinct  provision,  and  the 
general  enactment,  that  any  person  may  convey, 
&c.  '  by  deed,'  could  not  have  been  intended  to 
enable  married  women  to  convey  contingent  in- 
terests without  an  observance  of  the  provisions 
respecting  conveyances  by  married  women  of  the 
Statute  for  the  Abolition  of  Fines  and  Recoveries. 
We  consider  that  a  question  might  arise,  whether 
married  women  are  included  under  this  section, 
and  if  included,  whether  their  conveyances  would 
not  be  effectual  without  a  compliance  with  the 
provisions  of  the  above  statute.  We  have  there- 
foi-e  directed  in  express  terms  that  dispositions 
by  married  women  under  the  sixth  section  of  the 
proposed  bill  should  conform  to  those  provisions. 
As  the  proposed  enactment  would  not  upon  any 
retvsonable  construction  extend  to  the  expectan- 
cies of  heirs  apparent  or  next  of  kin,  or  hoped-for 
advantages  from  unexecuted  instruments  or  the 
wills  of  living  pei-sons,  we  have  abstained  from 
making  an  express  exception  of  these  matters; 
the  addition  of  the  exception  would  necessarily 
render  obscure  the  meaning  of  the  positive  enact- 
ment, while  we  think  that  no  obscurity  will  exist 
unless  introduced  by  this  needless  addition.  We 
are  not  sure  that  we  see  the  object  of  the  provi- 
sion in  the  fifth  section  of  the  Act,  that  no  chose 
in  action  shall  be  assignable  at  law.  Such  a  quali- 
fication is  unnecessai-y  in  the  enactment  which  we 
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propose  to  substitute,  and  indeed  would  be  wholly 
irrelevant.  As  the  twenty-second  section  of  the 
Statute  (4  &  5  Will.  4,  c.  92)  for  the  Abolition  of 
Fines  and  Recoveries  in  Ireland  has  provided,  in 
terms  somewhat  ditlerent,  for  the  conveyance  of 
contingent  interests,  Ave  have  deemed  it  advisable 
to  confine  the  sixth  section  of  the  proposed  Vjill  to 
England.  The  terms  of  the  enactment  for  Ireland 
have  not  been  pursued,  because  it  appears  to  be 
so  framed  as  to  enable  the  original  taker  of  a  con- 
tingent intei-est  to  convey  it,  but  not  to  confer  on 
his  assignee  a  similar  power.  It  is  not,  perhaps, 
clear  that  the  fifth  section  of  the  Transfer  Act  is 
not  open  to  the  same  objection. 

"  As  to  sect.  7  of  the  proposed  bill. — This  pro- 
vision is  new  as  regards  lands  in  England,  and 
has  been  added  to  supply  the  omission,  which  is 
understood  to  have  been  attended  with  some  prac- 
tical inconvenience,  of  the  case  of  disclaimer  from 
the  English  Fines  and  Recoveries  Act,  and  to 
render  uniform,  in  this  respect,  the  laws  of  Eng- 
land and  Ireland. 

"As  to  sect.  8  of  the  Transfer  Act,  and  also  of 
the  proposed  bill. — The  8th  sect,  of  the  Act  would 
seem  to  have  had  three  objects: — 1st.  To  pre- 
clude the  creation,  after  the  31st  December,  1844, 
of  contingent  limitations  liable,  under  the  doc- 
trine relating  to  contingent  remainder.s,  to  be  de- 
feated by  the  premature  failure  of  the  particular 
estate;  2ndly.  To  enlai-ge  the  scope  of  such  con- 
tingent limitations,  created  after  the  31st  Decem- 
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ber,  1844,  as  Avould  be  liable,  under  tlie  doctrine 
of  contingent  remainders,  to  be  defeated  by  the 
failure,  even  at  maturity,  of  the  particular  estate ; 
Zrclly.  To  preserve  contingent  remainders,  created 
before  the  1st  Januaiy,  1845,  from  being  defeated 
by  the  premature  failure  of  the  particular  estate. 
Of  these  objects,  the  fii'st  and  second  are  sought 
to  be  effected  by  enacting,  in  substance,  that  all 
limitations  created  after  the  31st  December,  1844, 
%vhicli,  according  to  the  pre-existing  law,  would 
be  contingent  remainders,  shall  opei-ate  as  execu- 
tory devises  or  uses,  with  all  the  properties  of 
such  a  devise  or  use. 

"1.  As  a  contingent  devise  or  use,  though  by 
way  of  remainder,  is  necessarily  unexecuted  (while 
an  executory  devise  or  use  is  not  necessarily  con- 
tingent), the  term  '  executory'  does  not,  in  strict- 
ness, ascertain  the  peculiar  species  of  hmitation 
■with  which,  by  this  enactment,  all  contingent  re- 
mainders, whethei*  created  at  the  common  law  or 
by  way  of  iise  or  devise,  are  intended  to  be  iden- 
tified. The  executory  devise  or  estate  to  which 
reference  is  intended  to  be  made  is,  of  course,  a 
contingent  devise  or  use,  so  limited  as  to  be  in- 
capable of  taking  effect  as  a  remainder;  and  the 
true'inteqiretation,  therefore,  of  the  enactment 
is,  that  '  a  contingent  limitation  by  way  of  re- 
mainder, whether  created  at  tbe  common  law,  or 
under  the  Statute  of  Uses,  or  by  devise,  shall  take 
effect  in  the  very  same  manner  as  a  contingent 
use  or  devise  not  limited  by  way  of  remainder.' 
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N'ow,  in  order  to  satisfy  the  terms  of  this  enact- 
ment, it  appears  to  be  necessary  that  we  should, 
in  the  fix'st  place,  apply  the  learning  of  contingent 
remainders,  for  the  purpose  of  ascertaining  whe- 
ther the  given  limitation  would,  under  the  old  law, 
have  taken  effect  as  a  contingent  remainder  or 
not;  and,  in  the  next  place,  apply  the  learning  of 
executory  devises  or  uses,  for  the  purpose  of  in- 
venting an  hypothesis  adequate  to  give  that  limit- 
ation all  the  effect  of  an  executory  devise  or  use. 
And  we  must,  if  possible,  so  workout  this  process, 
as  that,  while  we  attribute  to  the  limitation  (for 
this  the  enactment  expressly  requires)  all  the  pe- 
culiar qualities  of  an  executory  devise  or  use,  none 
of  the  beneficial  properties  which  the  sam^e  limit- 
ation, taking  effect  as  a  remainder,  would  have 
possessed,  may  be  sacrificed.  But,  having  ascei'- 
tained  that  the  given  limitation  would  have  been 
valid  as  a  contingent  remainder,  then,  as  it  is  of 
the  very  essence  of  an  executory  devise  or  use  to 
have  (in  contradistinction  to  a  remainder)  a  sub- 
stantive self-dependent  existence,  and  to  be  inca- 
pable of  taking  effect  as  a  remainder,  we  are  com- 
pelled to  disco7inect  the  limitation,  in  construction 
or  supposition  of  law,  from  the  particular  estate. 
If  we  take  the  common  case  of  a  settlement  to  the 
use  of  A.  for  life,  and  from  and  after  his  death  to 
the  use  of  his  first  and  other  sons  successively  in 
tail,  and  suppose  the  life  estate  to  have  been 
created  by  one  instrument,  and  the  fee  to  have 
been  limited  by  another  instrument  (subject  to  the 
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life  estate)  to  the  use  of  tlie  first  and  otlier  sons 
of  A.  in  tail,  the  limitation  to  the  sons  might  take 
effect,  out  of  the  revei'sion  in  fee,  as  au  executory 
use,  and  yet  confer,  on  the  birth  of  a  son,  and  in 
the  lifetime  of  A.,  a  vested  estate  tail;  so  that,  in 
the  case  supposed,  the  limitation  would,  while  in 
suspense,  be  wholly  independent  of  the  life  estate, 
and  of  course  unalTected  by  its  premature  deter- 
mination, but  yet  be  capable  of  conferring,  on  the 
hap])ening  of  the  contingency,  all  the  advantages 
of  a  vested  remainder.  This  hypothesis  is,  how- 
ever, inadm-issible,  for,  in  the  state  of  circum- 
stances supposed  (the  limitations  arising  under 
difieront  instruments),  the  limitation  to  the  sons 
would  not  have  taken  effect  as  a  contingent  re- 
mainder, nor  consequently  would  it  be  witbin 
the  purview  of  the  eighth  section  of  the  Transfer 
Act,  We  are  therefore  reduced  to  the  necessity 
of  taking  the  limitations  of  the  settlement  as 
they  stand  expressed  in  one  and  the  same  instru- 
ment ;  first  viewing  them  in  the  I'elation  of  par- 
ticular estate  and  remainders,  in  order  to  raise 
the  case  contemplated  by  the  Act ;  then  detaching, 
in  construction,  the  limitation  to  the  sons  from 
the  limitation  to  A.,  and  reading  the  limitation 
to  the  sons  as  a  substantive  limitation  '  from  and 
after  the  death  of  A.,  to  the  use  of  his  first  and 
other  sons  successively'  in  tail.  Now,  as.suming 
this  to  be  the  only  process  by  which  a  limitation, 
required  to  have  at  once  the  distinctive  character- 
istics of  a  contingent  remainder  and  all  the  essen- 
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tial  qualities  of  an  executory  devise  or  use,  can  be 
conceived  to  partake  of  sucli  opposite  natures,  we 
are  met  by  the  difficulty  of  sliewing  either  that, 
consistently  with  the  doctrine  of  executory  limit- 
ations, the  limitation  to  the  sons,  so  construed,  is 
capable  of  conferring  a  vested  estate  on  the  birth 
of  a  son  living  A.  ;  or  that,  if  it  be  not  so  capable, 
no  practicable  inconvenience  can  result  from  its 
retaining,  until  the  death  of  A.,  all  the  properties 
of  an  executory  devise  or  use.  On  the  one  hand, 
it  might  be  objected  that  the  limitation,  if  con- 
sidered as  capable  of  vesting  in  the  lifetime  of  A., 
would  really  take  effect  agreeably  to  the  known 
laws  of  a  contingent  remainder,  and  contrary  to 
the  known  laws  of  an  executory  devise  or  use,  in 
direct  opposition,  therefore,  to  the  express -enact- 
ment of  the  statute ;  on  the  other,  that,  unless  the 
limitation  were  considered  as  capable  of  vesting  in 
the  lifetime  of  A.,  this  method  of  protecting  con- 
tingent remainders  would  induce  serious  practical 
evils.  In  support  of  the  former  objection,  the 
authority  of  an  eminent  text  writer  might  be  cited 
to  shew  that  a  limitation,  '  from  and  after  the 
death  of  A.,  to  the  use  of  his  first  and  other  sons,' 
taking  effect  otherwise  than  as  a  remainder,  Avould 
not,  until  the  death  of  A.,  give  a  vested  estate, 
but  that  a  son  of  A.  in  esse  would,  living  A., 
'  have  no  estate ;  the  limitation  would  be  execu- 
tory, and  confer  on  him  and  his  heirs  a  certain 
fixed  right  to  an  estate  in  possession  at  a  future 
period.'     (Butl.  Fearne,  Cont.  Kern.  1,  n.  (a)). 
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It  may  be  contended,  perhaps,  that,  as  a  limit- 
ation, wliich  is,  in  its  inception,  an  executory 
devise  or  use,  may  eventually  take  effect  as  a  re- 
mainder, so  the  limitation  in  question  may,  during 
the  suspense  of  the  contingency,  be  an  executory 
use,  and,  on  the  happening  of  the  contingency, 
vest  as  a  remainder ;  but  the  enactment  is  ex- 
press, tliat  the  limitation  shall  take  effect  as  au 
executory  devise  or  estate  (i.  e.  use),  and  seems  to 
impose  the  necessity  of  discovering  some  mode  in 
which  it  may  vest  contrary  to  the  common-law 
doctrine  of  remainders.  In  support  of  the  latter 
objection,  it  might  be  argued,  that,  as  a  common 
recovery  could  not  have  been  suffered  with  effect 
by  the  owner  of  an  executory  estate  tail,  (1  Prest. 
Con.  G),  so,  under  the  Statute  for  the  Abolition  of 
Fines  and  Kecoveries,  a  disentailing  assurance,  the 
substitute  of  a  common  recovery,  cinmot  be  exe- 
cuted with  effect  by  such  an  owner ;  for  the  learned 
writer  last  cited  was  of  opinion  that '  the  new  Act 
(3  (&  4  Will.  4,  c.  74)  has  not  given,  in  this  re- 
spect, more  power  of  alienation  than  existed  be- 
foi'e  the  Act;'  and  it  is  understood  that  another 
conveyancer,  of  Avhose  great  experience  and  skill 
we  have  been  recently  deprived,  also  felt  difficulties 
as  to  the  applicability  of  the  same  statute  to  con- 
tingent and  executoiy  interests.  It  is  hardly 
necessary  to  advert  to  the  con.sequences  of  even  a 
respectable  doubt  upon  a  \)oi\it  of  this  nature, — 
to  the  impox-tance  of  its  heiug  absohUely  clear  that 
a  first  son,  on  attaining  his  majority,  may  be  in  a 
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position  to  concur  with  his  fathei-  in  making  an 
ett'ectual  re-settlement  of  the  family  estates.  N  or, 
if  it  were  clear  that  the  executory  limitation  in 
tail  might  be  enlarged  into  an  executory  limita- 
tion in  fee,  would  the  objection  be  entirely  dis- 
posed of,  unless  it  were  considered,  that,  under 
the  fifth  section  of  the  Transfer  Act,  this  execu- 
tory fee  would,  for  all  the  ordinary  purposes  of 
conveyancing,  be  equivalent  to  a  vested  remainder 
in  fee.  As  the  learned  writer  last  cited  denies 
the  applicability  of  the  rule  in  Shelley's  case  to  an 
executory  limitation,  (Prest.  Succinct  View),  it 
may  even  be  made  a  question  whether  the  enact- 
ment under  consideration  does  not  involve  a 
summary  abrogation  of  that  rule.  Though  it 
is  very  possible  that  the  questions  to  which  this 
enactment  appears  to  be  open  might  be  so  settled, 
by  judicial  construction,  as  to  render  it  effective, 
yet,  as  that  result  might  not  be  attained  without 
a  long  course  of  litigation,,  (giving  occasion,  per- 
haps, to  as  many  theories  and  fictions  as  the  con- 
struction of  the  Statute  of  Uses  bred  with  refer- 
ence to  contingent  uses),  and  as,  in  the  interval, 
titles  afiected  by  the  enactment  would  be  in  a 
state  far  from  satisfactory,  it  is  submitted  to  your 
Lordship,  that  so  much,  at  least,  of  the  eighth  sec- 
tion of  the  Transfer  Act  as  attempts  the  assimila- 
tion of  contingent  remainders  to  a  class  of  limita- 
tions to  which  they  have  been  hitherto  always 
put  in  direct  contradistinction,  ought  to  be  re- 
pealed retrospectively;  care  being  taken,  of  course, 
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to  afford  protection  to  all  limitations  which,  by 
the  effect  of  such  repeal,  would  acquire  ab  initio 
the  legitimate  character  of  contingent  remainders. 
This  precaution  being  adopted,  the  retrospective 
rei)eal  cannot  work  any  possible  injuiy ;  while,  to 
leave  in  existence  a  set  of  anomalous  limitations, 
anomalous,  not  in  their  own  nature,  and  on  the 
face  of  the  instrument,  (for  they  would  there  ap- 
pear in  the  legitimate  fonn  of  remaindei's),  but 
because  created  under  the  brief  influence  of  an 
abrogated  law,  would  tend  only  to  embarrass  titles, 
and  to  mislead  the  practitioner. 

"  2.  But  the  enactment  in  question  was  framed 
with  a  larger  view  than  that  of  merely  preventing 
the  technical  destruction  (as  it  may  be  termed)  of 
contingent  remainders  (created  after  the  31st  De- 
cember, 184-1:)  by  the  premature  determination  of 
the  particular  estate.  The  expedient  of  transmut- 
ing contingent  remainders  into  executory  limita- 
tions was  not  adopted  without  a  reasonable  object, 
an  object,  indeed,  which  on  the  first  impression 
may  seem  to  require  the  substitution  of  a  provi- 
sion at  least  equally  comprehensive.  As  ordina- 
rily a  contingent  remainder  to  unborn  issue  is 
limited  to  the  immediate  issue  of  the  particular 
tenant  for  life,  (ex.  gr.  to  A.  for  life,  remainder  to 
his  unborn  children  in  tail),  so  that  the  contin- 
gency must  happen,  if  it  happen  at  all,  in  his  life- 
time, a  statiitory  provision,  though  confined  to 
the  protection  of  contingent  remainders  against 
the  acts  of  the  particular  tenant,  would  yet  em- 
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brace  the  great  majority  of  cases.  Still  cases  do 
not  uufrequeutly  occur,  (ex.  gr.  the  case  of  a  limit- 
ation to  A.  for  life,  remainder  to  the  unborn  child- 
ren of  B.  in  tail),  in  which  a  stronger  provision  is 
requisite,  in  order  to  prevent  the  natural  expira- 
tion of  the  particular  estate  from  eventually  dis. 
appointing  all  or  some  of  the  objects  of  the  con- 
tingent remainder,  (ex.  gr.  children  of  B.  born 
after  the  death  of  A.)  This  view  of  the  subject 
has  engaged  our  attention,  and  it  is  not  without 
full  discussion  and  mature  consideration  that  we 
have  rejected  the  arguments  which  it  supplies  in  fa- 
vour of  the  existing  enactment.  The  grounds  of  our 
opinion  against  the  expediency  of  attempting  more, 
at  pi'esent,  than  simply  to  place  contingent  re- 
mainders beyond  the  reach  of  accidents  occurring 
to  the  pai'ticular  estate,  are  chiefly  these  : — 1. 
That,  admitting  the  law  to  be,  as  regards  the  cases 
in  question,  defective,  the  mischief  is  not  peculiar 
to  contingent  remainders,  but,  in  some  degree  at 
least,  affects  genei-ally  future  gifts  to  classes  of  per- 
sonal as  well  as  of  real  estate.  Thus,  if  personal 
estate  be  limited  to  A.  for  life,  and  after  his  death 
to  the  children  of  B.,  and  if  B.  survive  A.,  and 
have  children,  some  born  before,  some  after  A.'s 
death,  the  after-born  children  are  excluded ;  for, 
though,  if  there  be  no  child  of  B.  born  before  A.'s 
death,  the  gift  will  open  from  time  to  time  to 
let  in  all  the  after-born  children ;  yet,  if  there 
be  a  child  antecedently  born,  then,  on  A.'s  death, 
the  gift  finally  closes.     And  the  same  rule  ap- 
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plies  to  even  an  executory  Ijcqucst,  so  that  if 
personal  estate  be  bequeathed  to  A.,  with  a  be- 
quest over,  in  the  event  of  his  death  under  twenty- 
one,  to  the  children  of  B.,  children  born  before 
the  happening  of  the  contingency  take  in  exclusion 
of  after-born  children.  Such,  at  least,  is  the  effect 
of  the  rules  which  govei'n  the  construction  of  gifts 
to  classes,  as  those  rules  are  propounded  l)y  text 
writers  of  authority.  2.  That  the  question  as  to 
the  adequacy  of  an  equitable  limitation,  in  the  na- 
ture of  a  contingent  remainder,  to  embrace  a 
larger  class  than  that  which  would  be  entitled  to 
take  under  a  corresponding  legal  limitation,  does 
not  appear  to  be  perfectly  settled,  but  ought  not 
to  be  disregarded  in  any  legislative  alteration  of 
this  branch  of  the  law.  3.  That,  in  the  above  ex- 
ample of  a  contingent  remainder  to  the  children 
of  B.,  the  utmost  effect  of  transmuting  it  (if  that 
were  practicable)  into  an  executory  limitation 
would  be  to  let  in  the  after-born  children,  in  the 
event,  and  only  in  the  event,  of  the  non-existence 
of  any  other  object  entitled  under  the  limitation; 
but  to  touch  the  general  doctrine,  which  ascer- 
tains the  class  with  refei-ence  to  the  period  of  dis- 
tribution, without  rendering  the  gift  capable  of 
embracing,  in  all  events,  all  the  intended  objects, 
would  be  to  tamper  with  legal  rules,  without  satis- 
fying any  moral  principle.  In  short,  we  were  ap- 
prehensive, that,  by  extending  our  views  beyond 
the  correction  of  a  mischievous  rule  of  tenure,  to 
the  consequences,  in  any  case,  of  the  natural  do- 
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termination  of  the  particular  estate,  we  should 
open  a  very  wide  field,  comprehending  all  gifts,  of 
all  kinds  of  ])roperty,  to  \inascertained  classes, — a 
field  on  which  it  would  not  be  prudent  to  enter, 
without  more  preparation  and  a  more  extensive 
discretion  than  consisted  with  the  particular  duty 
devolved  upon  us. 

"  3.  In  favour  of  the  remaining  object  of  the 
eighth  section  of  the  Transfer  Act — that  of  pre- 
serving contingent  remainders  from  the  conse- 
quences, under  the  rules  of  tenure,  of  the  prema- 
ture failure  of  the  jDarticular  estate — even  the 
most  cautious  of  judges  had  long  since  pronounced 
a  strong  opinion,  and  the  removal  of  this  reproach 
upon  the  law  had  been  contemplated  at  a  former 
period.  Simple  and  obvious  as  the  remedy  may 
aptpear,  yet  there  is,  in  truth,  considerable  diffi- 
culty in  framing  an  enactment  which,  without 
changing  tlie  rules  of  tenui-e,  seeks  to  exclude  par- 
ticular cases  from  the  natural  and  necessary  oper- 
ation of  those  rules.  We  have  deemed  it  advisable 
not  to  rely  on  the  simple  negative  of  the  Tranfer 
Act,  ('shall  not  fail,'  Sic),  but  to  indicate  by  an 
affirmative  declaration  the  mode  in  which  the 
limitation,  deprived  of  its  natural  support — the 
particular  estate — shall  take  effect;  and,  with  this 
guide  to  the  construction  of  the  clause,  it  must  be 
left  to  the  judicature  to  work  out  the  intention  of 
the  Legislature.  We  have  thought  it  better  to 
extend  the  proi)osed  retrospective  repeal  to  the 
whole  of  the  eighth  section  of  the  Transfer  Act, 
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and  by  the  corresponding  section  of  the  bill  to 
piotect  contingent  remainders  as  from  the  31st 
December,  1844.  The  language  ('as  from  the 
commencement  and  taking  eftect  thereof)  adopted 
in  that  portion  of  the  first  section  of  the  proposed 
bill  which  relates  to  this  retrospective  repeal  is 
used  in  order  to  settle  a  question  which  has 
arisen,  whether  the  protection  of  tlie  concluding 
branch  of  sect.  8,  construed  with  reference  to  sect. 
1 3,  extends  over  the  interval  between  the  passing 
of  the  Act  and  the  1st  of  January,  1845. 

"  As  to  sect.  12  of  the  Transfer  Act,  and  sect. 
9  of  the  propo.sed  bill. — This  section  of  the  Act  is 
even  less  perfectly  expressed  than  any  of  the  other 
sections.  The  case  (one  of  not  unfrequent  occur- 
rence) of  the  merger  of  the  reversion  in  a  parti- 
cular estate  which  is  itself  subsequently  merged 
is  omitted.  And  while  the  benetit  arising  from 
the  obligations  of  the  lessee  are  annexed  to  the 
estate  for  the  time  being  expectant  on  the  lease, 
notwithstanding  the  merger  of  the  particular  re- 
version originally  expectant  thereon,  there  is  no 
corresponding  annexation  to  the  same  estate  of 
the  obligations  of  the  lessor.  These  omissions 
would  have  rendered  the  repeal  of  this  particular 
section  necessary,  even  had  no  other  alteration  in 
the  Act  been  required.  The  language  of  the  sec- 
tion seems  to  be  taken,  to  a  considerable  extent, 
from  the  Act  of  the  32  Hen.  8,  c.  34 ;  but  a  degree 
■  of  inaccxiracy  pervades  the  whole,  for  which  it  is 
diflficult  to  account.    The  section  begins  by  speak- 
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ing  of  '  a  lease ; '  subsequently  the  same  interest 
is  called  '  his  lease,  demise,  or  grant,'  being  the 
language  of  the  Act  of  Henry  VIII.  It  is  pro- 
vided, that  the  person  entitled  to  the  estate  into 
(in)  which  a  reversion  shall  merge  shall  enjoy  the 
like  advantage,  &c.,  against  the  '  lessee,  his  heirs, 
successors,  executors,  administrators,  and  assigns,' 
for  non-payment  of  rent,  &c.,  contained  '  in  his 
lease,  demise,  or  grant,  against  the  lessee,  favTner, 
or  grantee,  his  heirs,  successors,  executors,  adminis- 
trators, and  assigns^  the  latter  words,  '  lessee, 
farmer,'  <fec.,  (being  again  the  language  of  the  Act 
of  Henry  VIII.),  relating  precisely  to  the  same 
subject  before  expressed  by  the  single  word  'lessee,' 
and  being  moreover  a  repetition.  But  the  words 
are  not  merely  a  repetition, — a  mere  surplusage 
in  point  of  expression, — nor  are  they  as  innoxious. 
as  two  wholly  irrelevant  lines  inserted  at  random 
would  be  ;  for  the  omission  of  the  words  the  '  les- 
see, his  heirs,'  &c.,  would  have  made  the  words  in 
italics  significant,  if  not  correct,  and  the  omission 
of  the  words  in  italics  would  also  have  left  the 
clause  comparatively  right.  But  the  insertion  of 
both,  while  one  must  be  rejected  before  the  clause 
becomes  even  language,  and  the  expression  of  each 
in  words  wholly  differing,  though  manifestly  in- 
tended to  relate  to  the  same  subject,  and  the  ab- 
sence of  any  guide  to  shew  which  is  to  be  rejected, 
produce  a  degree  of  embarrassment  which  would 
alone  furnish  a  reasonable  excuse  for  the  repeal 
of  this  section. 
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"  As  tosect.  13  of  the  Transfer  Act. — It  is  not 
clear  what  the  effect  would  be  of  the  pi-o vision 
that  the  Act  should  not  extend  to  'any  act  or  thing 
executed  or  done  before  the  1st  of  January,  one 
thousand  eight  hundred  and  forty-five,'  and  there 
is  little  doubt  that  these  words  woidd  be  the  source 
of  much  discussion ;  but  the  provision  that  the  Act 
shall  not  extend  to  any  '  estate,  right,  or  interest 
created  before  the  1st  of  January,  one  thousand 
eight  hundred  and  forty-five,'  has  already  received 
a  practical  exposition  in  the  generally  adopted 
opinion,  that  the  Act  has  no  application  to  any 
estate  tail,  estate  for  life,  or  other  particular  es- 
tate, or  to  any  lease  existing  at  the  commencement 
of  the  Act,  or,  so  far  as  the  power  of  alienation  is 
concerned,  to  any  contingent  or  future  interest 
created  before  that  date.     This  is  wholly  unrea- 
sonable; and  an  iindistinguishing  withdrawal  from 
the  presumable  benefits  of  the  Act  of  a  large  class 
of  interests  which  have  the  first  claim  to  be  at- 
tended to  in  any  legislative  measure,  could  not 
have  been  intended;  and  even  had  no  other  alter- 
ation been  required,  yet  in   this   particular   an 
amendment  of  the  Act  would  have  been  absolutely 
necessaiy. 

"  I  have  the  honour  to  remain 

"  Your  Lordship's  obedient  Servant, 
"  H.  BELLENDEN  KER. 
"Lincoln's  Inn, 

2Sth  April,  1845." 

J) 


OBSERVATIONS 

ON 

THE  ACT  8  &  9  VICT.  Cap.  106(a). 


It  is  a  merit  in  this  Act  tliat  it  contains  no 
definitions  extending  the  meaning  of  words  be- 
yond their  ordinary  acceptation.  Such  defini- 
tions are  useful  when  they  shorten  an  Act,  and 
simplify  its  expressions;  but  they  have  been  in- 
troduced in  many  Acts  not  longer  than  this  in 
which  they  obviously  lengthen  and  embarrass,  in- 
stead of  shortening  and  simplifying.  They  are  also 
frequently  misapplied,  by  declaring  that  one  word 
shall  mean  exactly  what  another  already  means,  as 
that  "land"  shall  mean  what  "hereditaments" 
means  (b). 

In  the  Act  now  before  us,  "tenements  and  here- 
ditaments" are  used  in  their  common  and  well- 
known  sense,  viz.  that  of  all  property  which  can  be 
holden  or  is  inheritable.     The  word  "tenements" 

(a)'"  See  the  Act,  infra,  p.  82. 

(h)  See,  for  instance,  the  Act  for  Extinguishing  Atten- 
dant Terms,  8  &  9  Vict.  c.  112,  infra,  p.  88,  which  exem- 
plifies both  these  mistakes. 
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is,  however,  superfluous,  for  every  tenement  is 
necessarily  a  hereditament  (a). 

Section   1. — The  effect  of  repealinfi;  ab  initio  ncpeai  or 

'■  '^  the  Act  to 

that  part  of  the  Act  to  simplify  the  Transfer  of  simplify 

'  .  .     ,  the  Trans- 

Property,  which  converted  contingent  remainders  fer  of  Pro- 

.  ,       .  *'  .        ,       perty.  7& 

into  executory  devises,  or  executory  estates  m  the  8  vict.  c.  7r.. 
nature  of  executory  devises,  is  to  remove  these 
anomalous  estates  altogether  from  titles,  and  to 
render  unnecessary  the  iuA'estigation  of  their  na- 
ture and  i)roperties.  The  contingent  remainders, 
which,  from  their  creation,  after  the  1st  January, 
1845,  were  executory  devises  or  estates  by  force 
of  the  Transfer  Act,  are  made  by  the  present  Act 
contingent  remainders  from  the  beginning,  as  they 
would  have  been  if  that  Act  had  never  passed. 
The  provision,  too,  of  the  Transfer  Act  as  to  the 
failure  or  destruction  of  contingent  remainders  is 
repealed  ab  initio;  but,  by  the  8th  section  of  the 
present  Act,  a  contingent  remainder  created  be- 
fore the  passing  of  the  present  Act,  and  existing 
at  any  time  after  the  31st  of  December,  1844, 
is  protected  from  failing  on  account  of  the  deter- 
mination of  any  preceding  estate  of  freelic^d,  by 
forfeiture,  surrender,  or  merger;  but  that  part  of 
the  Transfer  Act  which  protected  contingent  re- 
mainders existing  on  the  31st  of  December,  1844, 
from  failing  by  reason  of  the  determination  of  the 
jtreceding  estate  by  any  other  means  than  the 


(a)  Co.  Litt.  6.  a.;  2  Bl.  Comm.  17. 
D   2 
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natural  effluxion  of  the  time  of  such  preceding 
estate,  or  some  event  on  which  it  was  in  its  crea- 
tion limited  to  determine,  is  not  re-enacted. 

It  does  not  appear,  however,  that  there  are 
any  means  by  which  a  contingent  remainder  can 
fail,  except  the  forfeiture,  surrender,  or  merger, 
of  the  preceding  estate,  or  its  determination  by 
the  natural  effluxion  of  time,  or  some  event  on 
which  it  was  in  its  creation  limited  to  determine ; 
and,  in  the  two  latter  cases,  it  is  allowed,  by  both 
the  Transfer  Act  and  the  present  Act,  to  fail  ac- 
cording to  the  ancient  rule  of  law.  See  further 
on  this  subject,  Mr.  Bellenden  Ker's  Letter, supra, 
pp.  36  et  seq.,  and  infi-a,  p.  70. 

The  remainder  of  the  Transfer  Act  is  repealed 
only  from  the  1st  of  October,  1845  :  so  that,  as 
to  instruments  executed  between  the  1st  of  Jan- 
uary and  the  1st  of  October,  1845,  that  Act  will 
still  have  to  be  consulted.  It  is  believed,  how- 
ever, that  very  few  drafts  were  framed  on  the 
faith  of  it;  and  it  will,  probal)ly,  be  little  heard 
of  hereafter.  The  clause  providing  that  the  re- 
ceipts of  trustees  and  of  the  survivors  of  mort- 
gagees shall  be  discharges  has,  it  is  understood, 
been  occasionally  omitted  in  reliance  on  the  Trans- 
fer Act ;  and  it  may,  therefore,  be  found  needful, 
in  some  cases,  to  see  if  that  Act  will  make  good  the 
omission.  The  defects  of  the  clause  were  pointed 
out  in  the  first  edition  of  this  work,  and  are 
stated  in  Mr.  Bellenden  Ker's  Letter,  supra,  pp. 
21 — 24.    It  is  not  probable  that  any  conveyances 
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were  taken  from  executors  of  mortgagees  under 
the  Transfer  Act;  for  the  provisions  on  that 
point  (as  pointed  out  in  tlie  first  edition  and  in 
Mr.  Bellenden  Ker's  Letter,  supra,  pp.  17 — 21) 
were  so  framed  as  to  render  it  ahnost  impossible. 
The  reasons  for  omitting  in  the  present  Act  the 
provisions  as  to  the  receipts  of  trustees  and  mort- 
gagees, and  as  to  conveyances  from  executors  of 
mortgageees,  are  mentioned  in  Mr.  Bellenden 
Ker's  Letter,  supra,  pp.  17 — 24. 

With  the  exceptions  above  adverted  to,  the  ob- 
jects of  the  Transfer  Act  are  those  also  of  the  j^re- 
sent  Act,  but  they  are  now  effected  by  enactments 
wliich  appear  to  be  free  from  the  nvmierous  ob- 
jections to  which  the  Transfer  Act  was  open. 

Section  2. — According  to  the  well-known  rule  Aucicut 
of  law,  the  immediate  freehold  of  all  corporeal  t.etweeu 

'  estates 

hereditaments  lay  in  livery,  that  is  to  say,  passed  lying  in 

•^  *'  ,         ,  .   .      livpry  am) 

at  common  law  by  feoffment,  with  livery  of  seisin  in  giant, 
or  corporal  tradition,  to  which,  from  very  eai'ly 
times,  a  deed  or  charter  of  feoffment  was  addetl 
as  evidence  of  the  feoffment.    In  modern  practice, 
the  deed  of  feoffment  became  the  principal  instru- 
ment of  the  conveyance,  and  the  livery  of  seisin 
a  ceremony  needful  to  perfect  it.     Reversions  and      [ 
remainders  in  coi'jioreal  hereditaments,  and  all  in-      ! 
corpoi-eal  hereditaments  (a),  whether  in  possession 
or  revei"sion,  have  always  lain  in  grant,  i.  e.  have 

(a)  The  reversion  or  remaiuder  of  a  corporeal  hevedita- 


J-i  OBSERVATIONS    ON 

passed  by  the  delivery  of  the  deed  of  conveyance 
or  grant  without  any  further  ceremony,  except 
that,  as  to  seigniories  and  reversions  and  remain- 
ders of  coi-poroal  liereditaments,  the  attornment 
of  the  tenant  was  necessary  till  abolished  by  the 
Conveyance  stat.  4  &5  Anne,  c.  IG.  The  great  inconvenience 
reiiase"  '""^  of  the  Hvery  of  seisin  required  to  perfect  a  feoff- 
ment, and  the  difficulty  in  many  cases  of  giving  it 
[)roperly,  (4  Cru.  Dig.  by  White,  p.  47),  intro- 
duced various  other  modes,  founded  on  the  Statute 
of  Uses,  of  conveying  the  immediate  freehold  of 
corporeal  hereditaments,  all  of  which,  except  one, 
were  veiy  limited,  and  generally  inconvenient  in- 
their  application.  The  exception  was  the  con- 
veyance by  lease  and  release,  which  long  since 
l>ecame,  and  till  lately  continued  to  be,  the  or- 
dinary mode  of  conveying  the  immediate  freehold 
of  corporeal  hereditaments,  and  was,  from  abund- 
ant caution,  also  generally  used  for  the  convey- 
ance of  reversions  and  remainders,  and  even  of 

Conveyance  eci  u itable  estates  i u  cor] )oreal hereditaments.  This 
under  tlie  -^  '■ 

statute  4  &    mode  of  conveyance  was,  in  1841,  almost  com- 

0  Vice.  C.  ^1. 

pletely  superseded  in  England  by  a  conveyance 
founded  on  the  Act  of  the  4  &  5  Vict.  c.  21,  called 
"An  Act  for  roiuU'ring  a  Release  as  effectual  for 
the  Conveyance  of  Freehold  Estates  as  a  Lease 
and  Release  by  the  same  Parties,"  and  which  sub- 
stituted a  reference  to  the  Act,  coupled  with  the 

ment  is  in  truth  an  incorporeal  hereditament,  but  the  dis- 
tiiictiuu  in  tlie  text  is  useful  fur  tlie  jiresent  purpose. 
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imposition  of  an  extra  stamp,  for  a  lease  for  a 
year  (a).  It  having,  however,  been  considered 
that  a  corporation  could  not  stand  seised  to  a 
use,  it  followed  that  a  corporation  could  not  con- 
vey by  a  common  lease  and  release,  because  the 
lease  was  in  fact  a  bargain  and  sale  for  a  year 
operating  under  the  Statute  of  Uses ;  and  the 
above  Act  being  so  worded  as  merely  to  imply 
the  execution  of  the  lease  for  a  year,  and  not  the 
actual  entry,  which  was  required  to  make  good 
the  lease,  if  made  by  a  corporation,  corporations 
continued  to  convey  by  feoffment  with  livery  of 
seisin  after  the  Act,  as  they  did  before.  In  Ii'e-  Irish  Lease 
land,  the  recital  in  a  release  of  a  lease  for  a  year  Act,  9  G.  2, 
was  made  full  evidence  thereof  by  the  Irishstatute, 
9  Geo.  2,  c.  5 ;  and,  since  that  time,  the  actual 
execution  of  a  lease  for  a  year  of  Irish  land  has 
been  dispensed  with  (6). 

The  Act  to  simplify  the  Transfer  of  I\-operty  The  Act  to 
])rovided,  (sect.  2),  "that  every  person"  (defined  the  Trana- 
to  include  a  corporation)  "  might  convey  by  any  perty. 
deed,  without  livery  of  seisin  or  inrolment  or  a 
prior  lease,  all  such  freehold  land  as  he  might  be- 


(a)  The  imposition  of  this  extra  statup  was  repealed  by 
the  Act  13  &  14  Vict.  c.  97,  s.  G. 

(6)  By  the  statute  5  &  6  Vict.  c.  82,  continued  by  the 
8  &  9  VicK.  c.  2,  and  by  the  11  &  12  Vict.  c.  9,  an  Iiish 
release  reciting  a  lease  for  a  year  was  subjected  to  the 
stamp  duty  (except  progressive  duty)  payable  for  the  lease 
for  a  year,  as  in  England;  but  this  stamp  duty  was  re- 
pealed by  the  13  &  H  Vict.  c.  97,  3.  4. 
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fore  the  passing  of  that  Act  have  conveyed  by- 
lease  and  release;  and  that  every  such  conveyance 
shoiild  take  effect  as  if  it  had  been  made  by  lease 
and  release  :  Provided  always,  that  every  such 
deed  should  be  chargeable  with  the  same  stamp 
duty  as  would  have  been  chargeable  if  such  con- 
veyance had  been  made  by  lease  and  release." 
Against  this  provision  a  good  deal  of  unfounded 
cavilling  arose,  but  in  practice  it  became  a  dead  let- 
ter, from  the  uncertainty  whether  (as  was  expressly 
provided  in  the  4  &  5  Vict.  c.  21)  only  the  first 
stamp  on  the  lease  for  a  year  was  chargeable,  or 
whether  pi'ogressive  duty  was  also  payable.  The 
Author's  opinion  (see  the  first  edition  of  this 
Work)  was,  that  progressive  duty  was  not  payable ; 
but  the  consequence  of  the  doubt  was,  that,  up  to 
the  passing  of  the  present  Act,  conveyances  con- 
tinued to  refer  to  the  Lease  and  Release  Act  in 
England,  and  in  Ireland  to  the  Lease-for-a-Year 
Act,  and  coi-porations  continued  to  convey  by 
feoffment  with  lively  of  seisin  (a). 
Cuin/ey-  The  present  Act  put  an  end  to  the  necessity  of 

ti"e®jVe"e.'.'r  usiug  any  of  the  above  modes  of  conveyance,  either 
'^'^'^'  in  England  or  Ireland,  by  enacting  that  all  cor- 

poreal tenements  and  hereditaments  should,  as  re- 
irarded  the  immediate  freehold  thereof,  be  deemed 
to  lie  in  grant  as  well  as  in  livery;  that  is  to  say, 
should  pass  by  the  delivery  of  the  deed  of  convey- 


(a)  See  further  on  this  subject,  supra,  pp.  25  et  seq. 
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ance,  as  incorporeal  hereditaments  and  the  rever- 
sions and  remainders  of  corporeal  hereditaments 
theretofoi-e  had  passed. 

This  enactment  has  admirably  met  the  desi- 
dei'atum  of  enabling  corporeal  hereditaments  in 
I)ossession  to  be  conveyed  by  a  single  deed ;  for  it 
introduces  no  new  form  of  conveyance,  but  simply 
renders  the  estates  hitherto  conveyed  by  lease  and 
release,  or  feoffment  with  livery,  capable  of  being 
conveyed  by  "grant;"  a  mode  of  assurance  as  old 
as  the  law  itself,  and  the  nature  and  propertie3  of 
which  are  pei-fectly  well  known  and  settled.  At 
the  same  time,  the  effect  which  the  word  "grant" 
has  been  sometimes  supposed  to  have,  of  implying 
a  covenant  in  law,  is  taken  away  by  the  4th  sec- 
tion, so  that  there  can  be  no  objection  to  any 
pei-son  conveying  by  that  word;  and,  from  its 
convenience  and  propriety,  it  is  gi-adually  be- 
coming the  universal  and  only  operative  word 
employed  in  conveyances  of  real  estate,  though, 
of  course,  any  word  expressive  of  the  intention 
to  pass  the  estate  is  effectual  (a). 


(a)  By  the  Act  itself  every  deed  which  was  to  operate  Stamp  duty. 
.IS  a  graut  by  force  only  of  this  enactment  wa.s  required  to 
be  stamped  with  an  additional  ntanip  of  the  same  amount 
as  the  first  or  only  stamp  which  the  lease  for  a  year  would 
have  borne,  and  which,  in  all  cases,  except  conveyances 
upon  sales  and  mortgages  for  less  than  150/.,  wasli.  15s.; 
but  the  imposition  of  the  progressive  stamp  duty,  which 
the  lease  for  a  year  would  have  borne,  was  expressly  ne- 
gatived; and  the  imposition  of  tiie  lease- for-a-y ear  stamp 
D  3 
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It  is  hardly  necessary  to  say,  that  a  couveyauce 
under  tlie  present  Act,  if  duly  iurolled  or  acknow- 
ledged,  as  the  case  may  require,  will  bar  an  entail 
or  pass  the  estate  of  a  married  woman  as  effect- 
ually as  a  conveyance  by  lease  and  release.  The 
reason  for  referring  to  the  subject  is,  some  idle 
doubts  which  were  thrown  out  with  respect  to 
the  effect  of  releases  executed  in  pursuance  of 
the  Act  4  &  5  Vict.  c.  21,  to  bar  entails  and  pass 
the  estate  of  married  women. 

The  present  Act  does  not  abolish  any  of  the 
ancient  modes  of  conveyance,  but  only  extends 
the  power  of  conveying  by  grant  to  the  imme- 
diate freehold  or  corporeal  hereditaments ;  it  is, 
therefore,  still  open  to  convey  by  lease  and  re- 
lease, or  by  a  release  referring  to  the  statute 
4-  ife  o  Vict.  c.  21,  or  by  feoffment  with  livery  of 


Wiietl.er 
Corpora- 
tions can 
.:onvey 
under  tliis 
Act. 


in  this  and  all  other  cases  was  repealed  by  the  Act  13  & 
14  Vict.  c.  97,  8.  6. 

A  question  was  raised  whether  corporations  conld  con- 
vey by  grant  operating  under  the  present  Act,  by  reason 
that  the  Stamp  Act  (55  Geo.  3,  c,  184)  in  imposing  the 
duty  on  a  "bargain  and  sale  (or  lease)  for  a  year,"  from 
subsequently  employing  the  exjiression  "bargainee"  alone, 
may  have  contemplated  only  a  bargain  and  sale,  and  not 
a  common-law  lease;  and  that  thei'efore  the  present  Act, 
in  referring  to  a  lease  for  a  year  bearing  stamji  duty  as 
such,  must  be  taken  to  refer  to  a  bargain  and  sale  oidy, 
and  not  to  a  common-law  lease;  and  that,  therefore,  a 
coi-poration  could  not  convey  under  this  Act.  The  doubt, 
however,  has  not  been  countenanced  in  practice,  or  by 
decision. 
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seisiu  or  bai-gain  and  sale  ini'ollcd.  But  tlie  su- 
perior convenience  of  conveying  by  grant  has  in 
practice  tlirown  all  other  nioclcs  of  conveyance 
out  of  use. 

The  present  Act  funlike  theTransfer  Act)  does  Customary 
not  interiere  with  customary  irccholds,  and  such 
freeholds  continue  to  be  conveyed  by  the  cus- 
tomary mode  of  conveyance.     SeelCru.  Dig.  by 
White,  tit.  X.,  ch.  1,  sects.  9  et  seq.,  p.  255. 

Section  3. — A  feoffment  might,  until  the  Sta-  Fcoflmeuts. 
tute  of  Frauds,  have  been  made  in  most  cases  by 
word,  without  any  writing,  (Shop.  Touchst.  203); 
and  did  not,  up  to  the  passing  of  the  present  Act, 
require  adeed^  The  present  Act  provides  that  a 
feoffment,  made  after  the  1st  day  of  October, 
184:5,  (other  than  a  feoflfment  made  under  a  cus- 
tom by  an  infant),  shall  be  void  at  law,  unless 
evidenced  by  deed.  It  does  not  seem  necessary 
that  the  feoffment  should  be  accompanied  con- 
temporaneously by  a  deed  :  it  will  be  sufficient 
for  the  feoffment  to  be  at  any  time  afterwards 
evidenced  by  a  deed  made  by  the  parties  compe- 
tent. The  propriety  of  putting  an  end  to  in- 
formal conveyances  cannot  be  doubted;  but  the 
enactment  is  of  no  practical  importance  to  con- 
veyancers, as  a  feoffment  not  evidenced  by  deed 
is  quite  unknown  in  modem  practice.  The  ex- 
ception as  to  a  feofl\nent  vmder  a  custom  by  an 
infant,  refers  to  the  custom  of  Kent,  which  allows 
an  infant  who  has  attained  fifteen  to  alien  his 
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gavelkind  lands  by  feofl'ment  with  personal  livery 
of  seisin,  and  was  made  in  order  not  to  touch  in 
any  way  gavelkind  customs  (a). 

Partition,  At  common  law,  coparceners  might  have  made 

partition  of  things  lying  either  in  livery  or  grant 
by  parol  without  deed  ;  and  tenants  in  common 
might  have  made  partition  of  things  lying  in  livery 
by  parol  without  deed,  if  they  perfected  the  par- 
tition by  lively  of  seisin.  (Litt.  sect.  250  ;  Co. 
Litt.  1G9.  a.)  Also  joint-tenants  for  years  (but 
not  joint-tenants  of  freeholds)  might  have  made 
])artition  by  parol  without  deed.  (Co.  Litt.  1 87.  a. 
169.  a.)  After  the  Statute  of  Frauds,  however, 
a  writing  was  in  all  cases  necessary  :  but  a  deed 
was  required  only  in  cases  in  which  it  was  neces- 
sary before  the  statute,  although  it  was  some- 
times asserted,  (2  Bl.  Comm.  324- ;  4  Cru.  Big. 
by  White,  77),  by  mistake,  that  the  statute  had 
rendered  a  deed  in  all  cases  necessary. 

Kxeiiange.  At  common  law,  an  exchange  of  things  lying 
in  grant  could  be  made  only  by  deed;  but  an  ex- 
change of  corporeal  hereditaments  lying  in  the 
same  county  could  be  made  by  parol  perfected  by 
entry.  (Litt.  sects.  62 — QOy  If  the  lands,  how- 
ever, to  be  exchanged  lay  in  two  counties,  the 
exchange  could  only  be  by  deed  indented.  (Litt. 
sect.  63  ;  Co.  Litt.  50.  a.,  51.  b.)  After  the  Sta- 
tute of  Frauds,  all  exchanges  were  required  to  be 
in  wi'iting;  but  a  deed  Avas  necessaiy  only  where 
it  was  necessary  before  the  statute. 

(a)  See  Hupra,  pp.  29,  30. 
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By  the  present  Act,  every  partition  and  ex- 
change made  after  the  1st  day  of  October,  1845, 
of  hereditaments  (not  being  copyhold)  is  void  at 
laio,  unless  made  by  deed.  The  enactment  is 
very  proper  as  a  means  of  preventing  the  disputes 
which  might  arise  on  i  rregular  and  infoi-mal  par- 
titions and  exchanges,  but  does  not  aliect  the 
practice  of  conveyancers,  as  no  partition  or  ex- 
change is  ever  made  at  the  present  day  without 
a  deed. 

A  lease  for  years  is  defined  to  be  a  contract  Leases. 
between  lessor  and  lessee  for  the  possession  and 
profits  of  lands  or  other  hereditaments  on  the  one 
side,  and  for  a  recompense  for  rent  or  other  income 
on  the  other;  (Bac.  Abr.  art.  "Leases");  and 
hence  the  rule,  that  any  words  which  indicate 
that  one  party  is  to  give  and  tl»e  other  to  take  pos- 
session, prima  facie  constitute  a  lease.  The  Sta- 
tute of  Frauds  merely  required  tliat  a  lease  for  a 
period  exceeding  three  years  should  be  in  writing ; 
and,  therefore,  on  every  informal  agreement  for 
a  lease,  and  veiy  frequently  on  formal  agi'eements, 
the  question  arose,  whether  the  instrument  ope- 
rated as  an  actual  demise,  or  merely  as  an  agi'ee- 
ment  to  demise.  In  many  cases  the  reference  to 
a  future  lease  has  been  held  to  make  an  agree- 
ment executory,  see  particularly  Clmpman  v. 
Toioner,  (6  Mee.  &,  W.  100),  Brashierv.  Jackson, 
(6  Mee.  &  W.  549),  Jones  v.  Reynolds,  (1  Gale 
ct  Dav.  (}>T)]  but  in  Curling  v.  Mills,  (6  M.  & 
Gr.  173)  and  other  cases,  the  reference  to  a  future 
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lease  was  held  not  to  make  the  agreement  execu- 
tory. In  the  cases  of  Doe  \.  Powell,  (7  M.  &, 
Gr.  980),  and  Tate  v.  Barbij,  (15  lilee.  &  W. 
GOl),  there  wan  no  reference  to  a  future  lease. 
Note  too,  that,  although  an  agreement  amount 
to  a  lease,  a  specific  performance  may  be  had  for 
a  more  formal  instrument ;  [Fevner  v.  IJephurn, 
2  Y.  &  Coll.  K  C.  0.  159  ;  Gore  v.  Floyd,  12  Mee. 
&  W.  463);  and  that,  where  a  person  holds  under 
an  agreement  for  a  lease,  he  is  bound  by  all  the 
covenants  mentioned  in  the  agreement  which 
are  applicable  to  a  tenancy  from  year  to  year. 
{Doe  V.  Aniery,  4  Perr.  &  D.  177).  The  present 
Act,  by  requiring  that  all  leases  required  by  law 
to  be  in  writing  shall,  after  the  1st  of  October, 
1845,  be  by  deed,  closes  up  this  abundant  source 
of  litigation,  and  greatly  lightens  the  task  of  the 
conveyancer  in  preparing  agreements  for  leases  ; 
for  if  the  instrument  be  not  under  seal,  it  will 
operate  only  as  an  agreement  for  a  lease,  whatever 
form  or  language  be  employed. 

In  the  case  oi  Strattony.  Fettit,  24  Law  Jour., 
C  P.,  182,  the  Judges  seem  erroneously  to 
have  sui)posed,  that  an  instrument  void  as  a 
lease  under  the  Act,  Avas  not  good  as  an  agi'ee- 
ment,  overlooking  the  fact,  that  the  avoidance 
of  the  instrument  is  by  the  Act  expressly  con- 
fined to  an  avoidance  "  at  law  ."  of  course,  such 
an  iiistrument  would  be  enforceable  in  equity. 

The  Act,  in  this  instance,  embraces  heredita- 
ments of  every  tenure,  but  does  not  affect  leases 
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not  required  by  law  to  be  iu  writing,  i.  e.  leases 
for  periods  of  less  than  three  years,  and  does  not 
extend  to  leases  of  hereditaments  in  Ireland. 

Previously  to  the  Statute  of  Frauds  an  assign-  A.^s^tju- 

mciits. 

nicnt  might  have  been  by  parol  only,  but  that 
statute  required  that  all  assignments  of  leases  or 
terms  of  years  should  be  by  deed  or  note  in  writ- 
ing duly  signed.  (See  Uodyes  v.  Drokeford,  1  Bos. 
i^'  Pub,  N.  R.,  270).  Tlie  present  Act  provides 
that  every  assignment  made  after  the  1st  of  Octo- 
ber, 1845,  of  a  chattel  interest  not  being  coj)y- 
hold  in  any  hereditaments,  shall  be  void  at  law 
unless  made  by  deed  :  the  enactment,  it  will  be 
seen, does  not  except  common-law  chattel  interests 
in  copyholds,  such  as  leases  of  copyholds  made 
under  a  license  to  demise.  This  j)rovision,  though 
proper,  for  the  reasons  above  mentioned,  with 
respect  to  feoffments,  partitions,  and  exchanges, 
makes  no  change  in  the  practice  of  conveyancers, 
as  assignments  have  long  been  invariably  made 
Vty  deed. 

At  common  law,  a  surrender  of  cor^ioreal  here-  Surieinitis. 
ditaments  might  have  been  made  by  jiarol  Avithout 
deed  or  livery ;  but  a  surrender  of  incorporeal  he- 
reditaments could  only  have  been  by  deed.  The 
Statute  of  Frauds  i-equired  that  every  surrender 
should  be  made  by  detnl  or  note  in  writing  signed 
by  the  p.'irty  so  surrendering,  or  his  agent.  (4  Crii. 
Dig.  by  Wliite,  8-3).  The  pre.'^ent  Act  requires, 
that  every  sui-render  in  writing  made  after  the 
1st  of  October,  1815,  of  an  interest  in  any  here- 
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(litament,  not  being  a  copyhold  interest,  and  not 
being  an  interest  wliicli  might  by  law  have  been 
created  without  writing,  shall  be  void  at  law,  im- 
less  made  by  deed. 

The  Act  does  not  apply  to  surrenders  by  oi3era- 
tion  of  law,  and,  so  f;ir  as  relates  to  a  release  or 
surrender,  does  not  extend  to  Ireland  (a). 

Feoffments  SECTION  4. — A  feoftment  perfected  by  livery  of 
a'tortious*  seisin  was  termed  a  tortious  conveyance,  and  had 
operation,  ^j^^  effect  of  passing  the  fee,  if  it  purjjorted  so  to 
do,  notwithstanding  the  feoffor  had  a  less  estate 
or  interest  in  the  property,  or  no  estate  at  all  but 
possession.  It  also  had  the  effect  of  destroying 
contingent  remainders  and  powers  appendant,  and 
of  creating  a  forfeiture.  Conveyances  by  grant, 
bargain  and  sale,  lease  and  release,  or  covenant 
to  stand  seised,  were  termed  innocent  assurances, 
and  had  no  effect  except  to  pass  the  estate  of  the 
conveying  party.  Beyond  this  they  were  simply 
void,  neither  passing  a  greater  estate,  nor  creating 
a  forfeitui-e.  (See  Sandei-s  on  Uses,  5th  edit., 
pp.  12  et  seq.).  By  the  operation  of  the  present 
statute,  a  feoffment  has  now  no  other  effect  than 
an  innocent  assurance. 


(a)  The  proviso  as  to  Ireland  was  introduced  in  tbe 
House  of  Commons  without  reference  to  the  authors  of 
the  bill:  the  word  "release"  is  evidently  a  mistake  for 
"  leaae,"  and  renders  the  effect  of  this  proviso  uncer- 
tain. 


THE  AOT  8  &  9  VICT.  c.  106.  G5 

Tlie  word  "  exchange  "  created  a  general  war-  Exchanges 
rantv  and  rialit  of  re-entry,  which  rendered  titles  tion.s  uot 

^  »  •"  .  .  to  imply 

under  exchanges  extremely  inconvenient  and  em-  a  cou.iition 

°,  .     ,  .  ^  .in  law. 

barrassing.  This  inconvenience  was  got  over  in 
modern  practice  by  means  of  mutual  conveyances  ; 
but,  aa  the  above-mentioned  operation  of  the  word 
"  exchange"  has  been  abolished  both  by  the  Trans- 
fer Act  and  the  present  Act,  a  proper  exchange 
may  hereafter  in  some  cases  be  conveniently  re- 
sorted to.  With  regard  to  the  effect  of  the  word 
"exchange,"  see  Shep.  Touch.  291;  4  Cm.  Dig. 
by  White,  p.  74  (a). 

Every  partition  also  implied  a  special  warranty 
in  law;  (Shep.  Touch.  185;  Co.  Litt.  384.  a.): 
in  modern  practice  this  is  always  prevented  by 
the  insertion  of  the  usual  covenants  for  title,  and 
the  abolition  of  the  general  warranty  is  practi- 
cally unimportant  (h). 

The  word  "  give"  in  a  feoffment  made  a  war-  -Give "and 
ranty  when  an  estate  of  frank  tenement  or  inherit-  noTto  im- 
ance  passed  by  the  deed,  and  was  also  made  by  njint  iTi'i.tw. 
statute  an  express  warranty  during  the  life  of  the 
feoffor.     (Shep.  Touch.    184;  Co.  Litt.  384.  a., 
and  n.  (1)  ).    Tlie  word  "  grant"  implied  a  general 
covenant  for  quiet  enjoyment  or  general  warranty 
in  a  lease  for  years,  but  not  otherwise.    Co.  Litt,, 
and  note,  ubi  supi'a ;  1  Davidson's  Precedents  in 

(a)  See  also  supra,  pp.  30,  31. 
(6)  See  supra,  pp.  30,  31. 
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Convey ancing,  72,  104:  ;  Hinde  v.  Gray,  1  M.  & 
Gr.  195  ;  Granger  v.  CoZZmis,  G  Mce.  &  W.  458; 
Lessenhury  v.  Evans,  3  M.  &  Gr.  210  ;  Williams 
V.  iJiMve^^,  1  M.,  Gr.,  &  Scott,  402).  The  present 
Act  declares  that  neither  "give"  nor  "grant,"  in 
a  deed  executed  after  the  1st  of  October,  1845, 
shall  imply  any  covenant  in  law  in  respect  of  any 
hei-editament,  except  by  force  of  any  Act  of  Par- 
liament. The  exception  in  the  statute  probably 
refers  to  the  provisions  in  Railway  and  other  Acts 
of  that  nature,  in  which  it  is  provided,  that  the 
word  "  grant "  in  conveyances  to  and  by  the 
company  shall  imply  all  the  usual  covenants  for 
title  ;  but,  as  the  excei:)tion  does  not  extend  to  a 
warranty,  it  does  not  keep  on  foot  the  warranty 
annexed  by  statute  to  tlie  word  "  give,"  as  above 
mentioned.  "  Give,"  however,  is  altogether  dis- 
used as  a  word  of  conveyance  (a). 

The  word  "  demise,"  in  a  lease  for  years,  ci'eates 
a  covenant  for  quiet  enjoyment  ;  (see  the  refer- 
ences above  as  to  "grant");  and  this  implica- 
tion is  not  taken  away  either  by  the  Transfer 
Act  or  the  present  Act. 


Uistiuctinn  SECTION    5. The    Woll-knoWU    distinction    be- 

but  ween  in-  Tin  1  •      1       J  •       .1      . 

denture        tween  a  deed-poll  and  an   indenture  is,  that  a 

ijuu.    '         deed-poll  is  l)y  one  party  only,  and  has  its  edge 

polled,  or  even,  while  an  indenture  is  between 


(rt)  See  further,  supra,  p.  30. 
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two  or  more  parties,  and  has  its  edge  indented, 
tlie  indented  edge  being  the  symbol  of  a  duplicate, 
or  supposed  dui)licate,  in  the  custody  of  another 
party.  The  actual  indenting,  however,  has  been 
long  disregarded,  and,  in  modern  practice,  tlie 
deed-poll  and  indenture  have  been  distinguished 
in  form  only  l)y  their  -woi'ds  of  commencement 
and  conclusion,  and  the  commencement  of  their 
operative  })arts.  (Co.  Litt.  143.  b.,  229.  a.  ;  2 
Blac.  Comm.  295  ;  4  Cru.  Dig.  by  White,  8  ; 
Burton's  Ileal  Property,  140,  140,  n.,  439  ;  1 
Davidson's  Precedents  in  Conveyancing,  34). 

A  practical  distinction,  however,  between  an 
indenture  and  a  deed-poll  is,  that  no  person  can 
take  an  immediate  estate  or  benefit  under  an  in- 
denture, unless  he  be  named  as  a  party  to  it ; 
but  any  pei'son  can  take  an  immediate  estate  or 
benefit  under  a  deed-poll,  inasmuch  as  it  is  ad- 
dressed to  all  the  world.  (Co.  Litt.  26.  a.,  231.  a.; 
Burton's  Real  Property,  442,  442,  n. ;  2  Prest. 
Conv.  394  et  seq.  It  has,  however,  been  ques- 
tioned, Avhether  a  person  not  in  esse  at  the  time 
of  the  execution  of  a  deed-poll  can  take  an  im- 
mediate benefit  under  it. 

'  Another  ])ractical  distinction  between  a  deed- 
poll  and  an  indenture  is,  that  a  covenant  entered 
into  by  a  deed-pull  with  any  covenantee  named 
in  the  deed  is  valid;  but  a  covenant  in  an  inden- 
ture entered  into  with  a  person  not  a  j)arty  can- 
not be  sued  on  by  that  i)erson.  {Greene,  v.  rJorne, 
Salk.  197  ;  Berkebj  v.  Hardy,  b  B.  k  C.  303;  see. 
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too,  1  Davidson's  Precedents  in  Conveyancing, 
34).  An  action,  however,  may  be  maintained 
by  a  party  to  an  indenture  against  one  who  is  not 
a  party,  but  has  executed  the  deed.  (Salter  v. 
Kidyley,  Garth.  76.  See  further,  2  Prest.  Conv. 
396  etseq.) 

These  distinctions  are  abolished  by  this  section 
of  the  present  Act  so  far  only  as  relates  to  heredi- 
taments ;  and  under  an  indenture  executed  after 
the  1st  October,  1845,  an  immediate  estate  or  in- 
terest in  any  hereditaments,  and  the  benefit  of  a 
covenant  or  of  a  condition  respecting  any  heredi- 
taments, may  be  taken  by  a  person  not  a  party. 

The  enactment  at  the  end  of  the  section,  that 
a  deed  executed  after  1st  October,  1845,  and  pur- 
porting to  be  an  indenture,  need  not  be  actually 
indented,  merely  expresses  what  has  been  long 
understood  to  be  law  (a). 

Conveyance  SECTION  6. — Before  the  statute  3  &  4  W.  4, 
gent  and  c.  74,  (the  Act  for  the  Abolition  of  Fines  and 
interests.  Recoveries),  a  contingent  interest  in  real  estate 
could  be  conveyed  by  fine ;  {Doe  v.  Oliver,  1 0  B. 
&C.  181);  but,  after  that  statute,  contingent  in- 
terests in  real  estate  in  England  covild  not  be  con- 
veyed at  law,  but  merely  in  eqxxity,  as  a  matter 
of  contract :  the  Irish  Act  for  the  Abolition  of 
Fines  and  Kecoveries,  4  &  5  Will.  4,  c.  92, 
authorised  the  conveyance  of  contingent  interests 

(a)  See  further  supra,  pp.  31  -34. 
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in  hereditaments  in  Ireland.  This  state  of  the 
law  was  attempted  to  be  remedied  by  the  5  th 
section  of  the  Transfer  Act  (a) ;  the  attempt 
succeeded  very  imperfectly  ;  but  the  present  Act 
seems  to  give  a  complete  power  to  dispose  of  all 
contingent  and  future  interests  in  hereditaments 
of  any  tenure,  except  that  as  to  rights  of  entry 
the  enactment  is  confined  to  England  (6).  A 
person  taking  a  conveyance  under  this  enactment 
stands  precisely  in  the  place  of  the  person  from 
whom  he  takes,  and  becomes  entitled  in  possession 
or  absolutely,  if  the  grantor  would  have  become  so 
entitled,  but  not  otherwise.  With  respect  to  copy- 
holds, no  surrender  will  be  necessary  in  the  case 
of  a  disposition  under  the  Act ;  but  the  person  to 
whom  the  conveyance  is  made  will,  on  its  falling 
into  possession,  be  entitled  to  admittance  in  the 
place  of  the  person  originally  entitled. 

Section  7. — This  clause  is  intended  to  pre- 
clude a  question  which  has  been  made,  whether  a 

(o)  See  supra,  p.  12. 

(6)  This  section,  as  it  came  from  the  framers,  applied 
to  England  only;  but  in  Parliament  the  words  "in  Eng- 
land" were  struck  out  in  the  fii-st  branch,  and  the  refer- 
ence to  the  Irish  Recovery  Act  added.  The  words  "  in 
England,"  in  the  second  branch,  were,  it  is  supposed, 
loft  in  through  inadvertence.  The  addition  of  the  refer- 
ence to  the  Irish  Recovery  Act  introduces  an  apparent 
ambiguity,  in  section  7,  as  to  which  of  the  Recovery 
Acts  is  intended,  though  all  real  question  is  obviated  by 
the  context. 
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married  woman  can  disclaim  by  force  of  the  Act 
for  the  Abolition  of  Fines  and  Recoveries,  3  & 
4  Will.  4,  c.  7 14-  The  enactment  is  confined  to 
England  alone ;  but  the  Irish  Act,  4  &  5  Will.  4, 
c.  92,  s.  68,  expressly  authorises  a  disclaimer  by 
a  married  woman  (a). 

Contingent  SECTION  8. — With  respect  to  this  enactment 
remainders.  ^^^  ^-^^  observations,  supra,  pp.  52,  53,  and  the 
remarks  in  Mr.  Belleuden  Ker's  Letter,  (supra, 
pp.  36—47).  It  will  be  observed,  that  only  such 
of  the  contingent  remainders  created  before  the 
passing  of  the  Act  are  protected  as  have  been 
existing  since  the  31st  of  December,  1844,  that 
is,  only  such  of  the  contingent  remainders  created 
before  the  passing  of  the  Act  as  had  not  failed  or 
been  destroyed  before  tlie  31st  of  December,  1844  ; 
and  could  not,  by  means  of  the  8th  sect,  of  the 
Transfer  Act,  have  failed  or  been  desti'oyed  since 
that  day  by  the  destruction  or  merger  of  the  pre- 
ceding estate.  The  practical  benefit  to  convey- 
ancing of  this  section  is  the  same  as  that  which 
was  derived  from  the  con-esponding  section  of  the 
Transfer  Act,  viz.  the  omission  (which  has  now 
become  usual)  of  the  limitations  to  trustees  to 
preserve  contingent  remainders. 

It  should  be  borne  in  mind  that  no  alteration 
has  been  made  in  the  rule,  that  a  contingent  re- 
mainder cannot  be  limited  without  a  particular 

(a)  See  supra,  p.  36;  see,  too,  the  preceding  note. 
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estate  of  freehold  to  siij)port  it ;  or  in  the  rule 
that  the  remainder  will  fail  if  the  particular  es- 
tate determine  by  effluxion  of  time,  or  by  some 
event  on  which  it  was,  in  its  creation,  limited  to 
determine,  before  the  remainder  becomes  vested. 
(See  supra,  pp.  43  et  seq.) 

Section  9. — The  object  of  this  section  is  to  do 
away  with  the  rule,  that  the  covenants  of  and  re- 
medies against  a  lessee,  and  the  obligations  on  the 
lessor,  being  incident  to  the  immediate  revereion, 
cease  as  regards  the  land  on  the  surrender  or 
merger  of  that  reversion.  (  Webb  v.  Russell,  3  T. 
R.  678;  Wootleij  v.  Gregory,  2  You.  &  J.  536  ; 
Burton  V.  Barclay,  7  Bing.  745 ;  Thorn  v.  Wool- 
combe,  3  B.  &  Adol.  586).  The  rule  was  alto- 
gether technical,  was  productive  of  injustice  when 
it  did  operate,  and  occasioned  a  good  deal  of  ex- 
pense and  trouble  in  preventing  its  operation 
when  foreseen  (a).  The  present  enactment,  how- 
ever, does  not  remedy  the  similar  evil,  which 
arises  when  the  immediate  reversion  is  extin- 
guished otherwise  than  by  surrender  or  merger. 
This  is  a  case  which  may  happen  when  a  lease 
has  been  granted  by  the  trustees  of  a  term,  which 
is  afterwards  extinguished,  either  by  virtue  of  a 
proviso  for  cesser  contained  in  the  instrument 
creating  it,  or  of  the  Act  of  the  8  <fe  9  Vict.  c. 
112,  infra,  p.  88;  or  where  a  lease,  out  of  which 
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underleases  have  been  granted,  has,  on  a  pur- 
chase of  the  fee  by  the  lessee,  been  assigned  to 
attend  the  inheritance.  It  may,  however,  be 
maintained,  perhaps,  that  in  these  cases  there  is 
no  extinguishment,  on  the  ground,  that  neither 
a  proviso  for  cesser,  nor  the  Act  referred  to, 
will  extinguish  a  term  or  lease,  so  long  as  there 
are  rents  and  covenants  legally  incident  thereto, 
inasmuch  as  the  trusts  of  the  term  are  not  fully 
performed,  or  the  term  or  lease  become  a  satisfied 
term  so  long  as  such  rents  and  covenants  are  in- 
cident thereto 
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As  this  Act  makes  a  gi*eat  change  in  the  law,  it 
may  be  interesting  to  the  Profession  to  be  ac- 
quainted with  its  origin  and  history. 

The  first  clause  (except  the  preamble)  and  the  Origin  an<i 
substance  of  the  second  clause  were  framed  by  the  Uie  Act. 
Author  of  the  present  Work,  and,  after  being  sub- 
mitted to  the  revision  of  a  learned  friend  of  great 
eminence  as  a  conveyancer,  were,  in  the  spring  of 
1844,  given  to  Lord  Brougham  to  be  proposed  for 
insertion,  if  his  Lordship  should  think  fit,  in  the 
bUl  then  before  the  House  of  Lords  for  simplifying 
the  transfer  of  pi-operty.  That  bill,  in  a  very 
abridged  form,  ultimately  passed  into  the  Act 
to  simplify  the  Transfer  of  Property  (a);  but  the 
clauses  referred  to  were  not  introduced,  and  were 
afterwards  printed,  with  a  note  explaining  their 
origin  and  intended  purpose,  in  the  first  edition 
of  this  Work.     In  the  session  of  the  eighth  and 


(a)  7  &  8  Vict,  c.  76,  supra,  p.  10. 
E 
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iiintli  years  of  her  present  Majesty,  these  clauses, 
^vith  some  alteration  in  the  second,  and  with  the 
addition  of  a  title,  a  preamble,  the  interpretation 
clause  in  the  third  section,  and  the  limitation  in 
the  fourth  section,  were  brought  forward  by  Lord 
Brougham  as  an  independent  bill,  and  passed  into 
the  Act  8  &  9  Vict.  c.  112. 

The  clauses,  as  originally  framed,  and  the  Act 
are  open  to  a  good  deal  of  observation;  and  though 
the  benefit  of  the  abolition  of  attendant  terms  is 
great  and  obvious  (a),  it  is  to  be  i-egretted  that  a 
hasty  production,  as  the  two  clauses  were,  should 
have  been  passed  into  a  law,  without  having  been 
first  submitted  (as  it  was  intended  they  should 
have  been)  to  the  Profession  at  large,  and  re- 
ceived the  additions  and  emendations  which  they 
require. 
Inaccuracy        The  title  of  the  Act  is  incorrect,  for  the  pur- 

of  the  title 
and  prc- 
anible. 

(a.)  Tliere  can  be  no  question  that  the  saving  of  expense, 
which  this  Act  has  occasioned  to  the  purchasers  and 
mortgagors  of  land,  is  very  great;  most  properties,  how- 
ever small,  were  incumbered  with  at  least  one  term,  and 
many  with  several,  and  every  such  term  was  assigned, 
and  most  commonly  by  a  separate  deed,  and  the  title  to 
it  investigated  on  every  dealing  witli  the  property.  Nei- 
ther the  advocates  nor  the  opponents  of  the  "landed  in- 
terest" seem  to  be  aware,  that  the  (practical)  abolition 
of  leases  for  a  year  and  of  the  assignment  of  attendant 
terms  has  relieved  the  "landed  interest"  from  a  burden 
which  cannot  be  estimated,  on  the  most  moderate  calcu- 
lation, at  less  than  250,000^.  a  year. 
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pose  of  it  is,  not  to  render  the  assignment  of 
satisfied  terms  unnecessary,  but  to  extinguish  the 
terms  themselves,  and  so  render  their  assign- 
ment impossible.  The  assignment  of  attendant 
terms  never  was  necessary  ;  it  was  only  a  matter 
of  caution.  The  preamble  also  is  inaccurate ; 
the  assignment  of  satisfied  terms  was  a  very  easy 
and  expeditious  operation — the  delay  and  diffi- 
culty arose  in  making  out  the  title  :  expense,  in- 
deed, was  incurred  in  assigning  terms,  as  well  as 
in  deducing  the  title  to  them,  but  much  more  on 
the  latter  than  on  the  former  account. 

In  the  first  section  the  words  "  inheritance  "  Construc- 
tion of  the 
and  "reversion"  are  put  in  the  disjunctive;  eo  fi»st section. 

that  the  Act  applies  to  satisfied  terms  attendant 
upon  tlie  immediate  reversion,  though  such  re- 
version be  not  the  inheritance.  The  word  "  land  " 
is  used  in  one  place  in  this  section  evidently  by 
mistake  for  "  lands  "  (a);  and  as  the  interpreta- 
tion clause  gives  only  to  "  lands  "  the  extended 
meaning  of  "  hereditaments,"  and  does  not  give 
to  the  plural  number  the  eftect  of  the  singular, 
it  might  be  maintained  that  the  provision  in  the 
first  section  does  not  extend  to  hereditaments 
other  than  "  lands  "  in  the  strict  technical  sense. 
This  constmction,  however,  would  be  veiy  nar- 
row, and  has  been  disregarded  in  practice.  Sub- 
ject to   this  question,   the  first  section  has  been 

(a)  This  was  not  so  in  the  print  of  the  clause  in  the 
first  edition  of  this  Work. 

£  2 
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treated  by  the  Profession   and   by  the    Courts 
{Doe  V.  Price,  16  Mee.  &  W.  603;  Doe  v.  Mouls- 
dale,  Id.  689 ;  and  Sugden  on  the  New  Statutes, 
pp.  288,  289,  and  290,)  as  ha^-ing  made  all  satis- 
fied terms,  which  were   attendant   on  the   31st 
Dec.  1845,  cease  and  determine  on  that  day;  and 
so  far  as  conveyancers  are   concerned,  the  only 
points  to   be  determined  are,  whether  the  term 
was,   on  the  31st  of  Dec.  1855,  "  satisfied,"  and 
was  also,  on  the  same  day,  "  attendant  upon  the 
inheritance     or     reversion."       The    expression 
"  satisfied  term "  is  an  expression  in  common 
use,  and  is  generally  understood  to  mean  a  term, 
the  trusts,   purposes,   or  objects  of  which  have 
been  performed  or  fulfilled,   or  have  become  in- 
capable of  taking  efiect.     Thus,  a  term  limited 
in  trust  to  raise  a  sum  of  money  is   "  satisfied  " 
when  the  money  is  raised;  a  mortgage  term  is 
"  satisfied "  when  the  mortgage  is  paid  off;    a 
term  to  raise  portions  is  satisfied,   either  when 
the  portions  are  raised,  or  when  it  has  become 
cei'tain  that  there  can  be  no  persons  entitled, 
and  so  on.     But  it  is  probable  that  cases  will 
occur  in  which  there  must  be  a  doubt  whether  a 
term  is  or  is  not  a  "  satisfied  term  "  (a).     Ques- 


(o)  It  was  origiually  intended  to  introduce  into  the  Act 
a  definition  of  "a  satisfied  term,"  but  it  was  found  diffi- 
cult to  give  the  definition  in  precise  language,  and  there- 
fore the  expression  was  left  to  its  ordinary  meaning,  as 
established  by  the  practice  of  conveyancers  and  judicial 
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tions  will  also  occur  as  to  when  a  term  is  "  at- 
teiidaut  upon  the  inheritance  or  reversion;" 
rarely,  indeed,  when  it  is  so  attendant  by  express 
declaivition,  but  more  frequently  wlien  it  is  at- 
tendant only  by  construction  of  equity. 

In  two  of  the  cases  which  have  been  decided 
under  the  Act  {Doe  v.  Price,  1  6  Mee.  &  "W.  G03, 
and  Doe  v.  Jfoi'Isdale,  Id.  G89),  the  Court  of 
Exchequer  held  that  a  satisfied  term  attendant 
by  express  declaration  on  the  31st  of  December, 
1845,  ceased  on  that  day;  but   that  the  pai-ty. 


interpretation.  It  has  been  suggested  that  no  term  is 
"satisfied"  which  is  assigned  upon  the  ordinary  trusts  to 
attend  the  inheritance,  because  the  trust  is  to  assign  the 
term  as  the  purchaser  or  mortgagee,  or  other  owner,  his 
heirs  and  assigns,  shall  dii-ect,  and  in  the  meantime  to 
allow  it  to  attend  the  inheritance,  and  protect  from  all 
me.sne  incumbrance.?.  But  a  term  so  assigned  has  always 
been  held  to  be,  and  is,  "a  satisfied  term,"  according  to 
the  general  practice  and  understanding  of  the  Profession. 
When,  however,  upon  a  mortgage  the  term  is  assigned, 
a,s  is  sometimes  the  case,  in  trust  for  the  mortgagee,  his 
executors,  administrators,  and  assigns,  to  fiu-ther  secure 
the  payment  to  him  and  them  of  the  mortgage-debt,  and 
subject  thereto  in  trust  for  the  mortgagor  or  mortgagee, 
his  heirs  and  assigns,  and  to  attend  the  inheritance  (see 
infra,  Prec.  30),  the  Act  perhaps  does  not  operate  during 
the  continuance  of  the  mortgage;  because  during  that 
time  the  term  is  not  simply  a  satisfied  term  attendant 
upon  the  inheritance.  See  Doew.  Jones,  13  Jur.  824;  18 
L.  J.,  Q.  B.,  260.  And  the  result  is  of  course  the  same 
whenever  any  trust  is  declared  of  the  term  prior  to  the 
trust  making  it  attendant  upon  the  inheritance. 
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who,  according  to  the  Act,  woukl  have  been  en- 
titled to  tlie  protection  of  the  term,  did  not  re- 
quire such  protection,  and  that,  therefore,  it  was 
unnecessary  to  decide  in  what  way  that  protec- 
tion should  be  afforded. 

In  the  former  of  those  cases  the  party  against 
whom  the  protection  of  the  term  might  have 
been  used,  if  required,  was  allowed  by  a  Judge's 
order  to  lay  a  demise  in  the  name  of  the  trustee 
of  the  term,  which  seems  to  have  been  unques- 
tionably wrong;  but  the  Court  intimated,  that, 
if  necessary,  such  demise  might  have  been 
ordered  to  be  struck  out  of  the  declaration. 
The  question  will  probably  henceforth  suggest 
itself  in  a  different  way,  in  consequence  of  the 
recent  alterations  in  common-law  procedure. 

In  the  case  of  Doe  v.  Jones,  (13  Jur.  824,  18 
Law  Journ.,  Q.  B.,  2 GO),  the  Court  of  Queen's 
Bench  held,  that  a  mortgage  term,  the  money 
due  on  which  was  paid  off  in  1847  on  the  sale 
of  part  of  the  estate  to  a  railway  company,  was 
a  subsisting  term,  apparently  on  the  ground  that 
the  whole  purchase  money  having  been  received 
by  persons  jvho  conceived  themselves  to  be,  but 
were  not,  the  owners  of  the  fee,  and  they  having 
paid  off  the  mortgage,  the  term  belonged  to 
them  and  was  not  attendant  on  the  inheritance. 
It  is  submitted,  however,  that  in  truth  the 
mortgage  was  paid  off  out  of  the  produce  of  the 
estate,  and  that,  on  sxxch  payment,  the  term 
ceased  by  virtue  of  the  Act.      (See  the  observa- 
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tions  on  these  cases  in  Sugtlen  on  tlie  New  Sta- 
tutes, pp.  288 — 294;  and  see  further  on  the 
subject,  Freer  v.  Hesse,  3  De  G.  Macn.  &  Gor. 
495;  S.C,  17  Jur.  177;  22  Law  Jour.  (Chanc) 
597;  Rooper  v.  Harrison,  2  Kay  &  Johns.  8G. 

It  appears  (IG  Mee.  t  W.  690)  that  the  Eccle- 
siastical Court  will  not  grant  limited  adminis- 
tration of  a  term  which  has  ceased  under  the 
Act. 

It  is  still  necessary  to  abstract  the  titles  to 
satisfied  terms,  in  order  that  the  counsel  of  the 
purcha.sor  or  mortgagee  may  see  that  they  are 
•satisfied  and  attendant  upon  the  inheritance,  so 
as  to  come  within  the  operation  of  the  Act;  but 
it  is  not  necessary  to  require  or  furnish  the  legal 
title,  further  than  such  title  is  shewn  in  making 
out  that  the  terms  have  fallen  under  tlie  opera- 
tion of  the  Act.  The  saving  of  expense  and 
trouble  by  this  consequence  of  the  Act  is  ob- 
viously very  great. 

The   2nd  section  aiiplies  to  terms  becoming  Coiisti-uc- 

.  IP  im-r^  tioii  of  the 

satished  and  attendant  after  the  31st  Decembei-,  2uci  section. 
1845,  and  determines  them  immediately  upon 
their  becoming  so  attendant.  Neither  of  tlie 
sections  includes  terms  (if  such  there  can  be) 
which,  being  satisfied  before  the  31st  of  Decem- 
ber, 1845,  become  attendant  afterwards.  This 
arises  from  the  alteration  made  in  the  oricfinal 
clause,  but  is  probably  not  material,  as  a  satis- 
fied terra  is  necessarily  attendant  in  equity. 
The  proposed  2nd  section  ran  thus : — "  That  every 
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Construc- 
tion of  the 
interpre- 
tation 
clause. 


satisfied  term  of  years  now  subsisting,  or  here- 
after to  be  created,  and  which,  either  by  express 
declaration  or  by  construction  of  law,  shall, 
after  the  said day  of  ,  become  attend- 
ant upon  the  reversion  or  inheritance  of  any 
land,  shall,  immediately  upon  the  same  becoming 
so  attendant,  absolutely  cease  and  determine  as 
to  the  land  upon  the  inheritance  or  reversion 
whereof  such  term  shall  become  attendant  as 
aforesaid."  The  same  mistake  as  to  the  use  of 
the  word  '*  land  "  in  the  singular  number  occurs 
in  this  section  also,  and  gives  rise  to  the  same 
doubt  as  that  suggested  on  the  first  section. 
The  same  questions  will  also  be  raised  as  to 
whether  a  term  is  "  satisfied  "  and  is  "  attendant 
upon  the  inheritance  or  reversion." 

The  interpretation  clause  in  the  3rd  section  is 
likely  to  impede  the  operation  of  the  Aqt ;  and 
this  is  the  more  to  be  regretted,  because,  by  a 
slight  change  in  some  of  the  words  and  expres- 
sions of  the  first  two  sections,  the  necessity  for 
the  interpretation  clause  contained  in  the  third 
section  would  have  been  altogether  avoided. 
The  reason  for  restricting  the  operation  of  the 
Act  to  freehold  hereditaments  and  customary 
land,  passing  by  deed,  or  deed  and  admittance,  is 
not  obvious.  The  proper  course  would  seem  to 
have  been,  to  have  included  hereditaments  of 
any  tenure;  for  satisfied  attendant  terms  are  as 
great  an  evil  to  lands  of  one  tenure  as  of  an- 
other.    It  is  very  true,  that  satisfied  terms  in 
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copyholds  are  of  very  rare  occurrence,  but  they 
are  not  incompatible  with  the  tenure,  and  may 
occasionally  exist;  (see  Earl  of  Bath\.  Ahney, 
1  Burr.  20G;  Burton's  Comp.  art.  1314);  and 
lands  passing  by  deed,  and  surrender  and  admit- 
tance, which  seem  to  be  customaiy  freehold,  (aee 
Bingham  v.  Wooilfjate,  1  Russ.  &  My.  32,  750), 
and  are  therefore  liable,  it  is  pi'esumed,  to  be  in- 
fested with  attendant  terms,  are  apparently  ex- 
cluded from  the  benefit  of  the  Act.  So,  too,  it 
would  seem,  are  customary  hereditaments  (if  such 
there  be)  which  are  not  laud,  and  which  pass  by 
deed,  or  deed  and  admittance. 
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AN  ACT   TO  AMEND  THE  LAW  OF  REAL  PROPERTY. 

[^Royal  Assent,  4th  August,  1845.] 

Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiiitual  and  temporal,  and  Commons 
in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows;  (that  is 
to  say), 

REPEAL    OF    THE    ACT    7  &  8  VICT.  C.  76. 

Rciiuuiuf  so      I.  That  SO  much  of  an  Act  passed  in  the  last 

much  of  7  •  /.  T-,      1 

&  8  Vict.  c.    session  of  Parliament,  intituled  "  An  Act  to  sim- 

70,  as  abo  i-z-im  f  o  -n  )> 

lishescoii-     pliiy  the  Transfer  of  Property,    as  enacted,  that, 

tiiigent  re-         „  i       ■  •  i  •   i      i  »  tit 

maiiifJers,  alter  the  time  at  which  that  Act  should  come  into 
commence-  operation,  no  estate  in  land  should  be  created  by 
way  of  contingent  remainder ;  but  that  every 
estate,  wliich,  before  tliat  time,  would  have  taken 
effect  as  a  contingent  remainder,  should  take  effect 
(if  in  a  will  or  codicil)  as  an  executory  devise, 
and  (if  in  a  deed)  as  an  executory  estate  of  the 
same  nature,  and  having  the  same  properties, 
as  an  executory  devise  ;  and  tliat  contingent  re- 
mainders existing  under  deeds,  wills,  or  instru- 
ments, executed  or  made  before  the  time  when 
tliat  Act  should  come  into  operation,  sliould  not 


incnt. 
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fail,  or  be  destroyed  or  barred,  merely  by  reason 
of  the  destruction  or  merger  of  any  preceding 
estate,  or  its  determination  by  any  other  means 
than  the  natural  effluxion  of  the  time  of  such  pre- 
ceding estate,  or  some  event  on  which  it  was  in 
its  creation  limited  to  determine,  shall  be  and  is 
hereby  repealed,  as  from  the  time  of  the  com- 
mencement and  taking  effect  thereof ;  and  that  And  the 
the  residue  of  the  said  Act  shall  be  and  is  hereby  from  ist 
repealed,  as  from  the  first  day  of  October,  one    '^''  ^^^^' 
thousand  eight  hundred  and  forty-five. 

CORPOREAL    HEREDITAMENTS    TO    LIE    IN    GRANT. 

II.  That,  after  the  said  first  day  of  October,  one  The  immc- 
thousand  eight  hundred  and  forty-five,  all  corpo-  hold  of 
real  tenements  and  hereditaments  shall,  as  regards  teneuieuts 
the  conveyance  of  the  immediate  freehold  thereof,  grant  as 
be  deemed  to  lie  in  grant  as  well  as  in  livery;  iTvery. 
and  that  every  deed  which,  by  force  only  of  this  stamp  duty 
enactment,  shall  be  effectual  as  a  grant,  shall  be  thereof.*^" 
chargealde  with  the  stamp  duty  with  which  the 
same  deed  would  have  been  chai-geable  in  case  the 
same  had  been  a  release,  founded  on  a  lease  or 
bargain  and  sale  for  a  year,  and  also  with  the  same 
stamp  duty  (exclusive  of  progi*essive  duty)  \fith. 
which  such  lease  or  bargain  and  sale  for  a  year 
would  have  been  changeable. 


FEOFF.MENTS,    ETC.,    TO    BE    BY    DEED. 

III.  That  a  feoffment,  made  after  the  said  first  Feoflments, 
day  of  October,  one  thousand  eight  hundred  and  exchauge^ 
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lu;ise.s,  as- 
siguiiiuuts, 
aud  sur- 
renders 
required 
(subject  to 
certain  ex- 
i;e]>tions) 
to  be  by 
deed. 


ibrty-five,  other  than  a  feoffment  made  under  a 
custom  by  an  infant,  shall  be  void  at  law,  unless 
evidenced  by  deed  ;  and  that  a  partition,  and  an 
exchange,  of  any  tenements  or  hereditaments,  not 
being  copyhold,  and  a  lease,  required  by  law  to 
be  in  writing,  of  any  tenements  or  hereditaments, 
and  an  assignment  of  a  chattel  interest,  not  being 
copyhold,  in  any  tenements  or  hereditaments,  and 
a  surrender  in  writing  of  an  interest  in  any  tene- 
ments or  hereditaments,  not  being  a  copyhold  in- 
terest, and  not  being  an  interest  which  might  by 
law  have  been  created  without  writing,  made  after 
the  said  first  day  of  October,  one  thousand  eight 
hundred  and  forty-five,  shall  also  be  void  at  law, 
unless  made  by  deed  :  Provided  always,  that  the 
said  enactment,  so  far  as  the  same  relates  to  a  re- 
lease or  a  surrender,  shall  not  extend  to  Ireland. 


Kcoffaients 
not  to  ope- 
rate by 
wrong',  nor 
exohanKes 
or  parti- 
titions  to 
imply  any 
condition, 
or  "ffive" 
and  "grant' 
any  cove- 
nant. 


FEOFFMENTS,  ETC.,  NOT  TO  OPERATE  BY  WRONG, 
AND  THE  IMPLIED  EFFECT  OF  CERTAIN  WORDS 
ABOLISHED. 

IV.  That  a  feoffment,  made  after  the  said  first 
day  of  October,  one  thousand  eight  hundred  and 
forty-five,  shall  not  have  any  tortious  operation  ; 
and  that  an  exchange,  or  a  j)artition,  of  any  tene- 
ments or  hereditaments,  made  Ijy  deed,  executed 
after  the  said  first  day  of  October,  one  thousand 
eight  hundred  and  forty-five,  shall  not  imply  any 
condition  in  law  ;  and  that  the  word  "  give  "  or 
the  word  "grant,"  in  a  deed,  executed  after  the 
same  day,  shall  not  imj)ly  any  covenant  in  law,  in 
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respect  of  any  tenements  oi*  hereditaments,  except 
80  far  as  the  word  "  give  "  or  the  word  "  grant " 
may,  by  force  of  any  Act  of  Parliament,  imply  a 
covenant. 

INDENTURES. 

V.  That,  under  an  indenture,  executed  after  the  strangers 
hr.st  day  oi  October,  one  thousand  eight  hundred  immediatoly 
and  forty -five,  an  immediate  estate  or  interest  in  denture; 
any  tenements  or  hereditaments,  and  the  benefit  purporting 
of  a  condition  or  covenant  respecting  any  tene-  dtntui" 
menta  or  hereditaments,  may  be  taken,  although  etfoct'i^s  ^ 
the  taker  thereof  be  not  named  a  party  to  the  ^"'^''' 
same  indenture  ;  also,  that  a  deed,  executed  after 
the  said  first  day  of  October,  one  thousand  eight 
hundred  and  forty-five,  purporting  to  be  an  in- 
denture, shall  have  the  efibct  of  an  indenture, 
although  not  actually  indented. 


CONVEYANCE   OP  CONTINGENT   INTERESTS. 

VI.  That,  after  the  first  day  of  October,  one  Contingent 
thousand  eight  hundred  and  forty-five,  a  contin-  iiueinter- 

,  ,  i^j.'j.ii       ests,  also 

gent,  an  executory,  and  a  luture  interest,  and  a  rights  of 
possibility  coupled  with  an  interest,  in  any  tene-  aiioiilabi'e  * 
nients  or  hei'editaments,  of  any  tenure,  whether  saving  ' 
the  object  of  the  gift  or  limitation  of  such  in-  talk^and. 
terest  or  possibility  be  or  be  not  ascertained,  also  nianfed*^^ 
a  ritrht  of  entry,  whether  immediate  or  future,  ^"".^^P- 

°  ''  '  lujoinnig 

and  whether  vested  or  contingent,  into  or  upon  conformity 

°  '■         to  3  &  4  W, 

anv  tenements  or  hereditaments  in  Entrland,  of  ^'  <=•  ~*,  ami 

*  '        4  &  5  w.  4, 

any  temire,  may  be  disposed  of  by  deed ;  but  that  c.  92. 

no  such  disj)osition  shall,  by  force  only  of  this 
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4  &  5  W.  4. 
c.  92. 


Act,  defeat  or  enlarge  an  estate  tail ;  and  that 
every  such  disposition  by  a  married  woman  shall 
be  made  conformably  to  the  provisions,  relative 
to  dispositionsby  married  women,  of  an  Act  passed 
in  the  third  and  fourth  years  of  the  reign  of  his 
late  Majesty  King  William  the  Fourth,  intituled 
"  An  Act  for  the  Abolition  of  Fines  and  Reco- 
veries, and  for  the  Substitution  of  more  simple 
Modes  of  Assurance,"  or,  in  Ireland,  of  an  Act 
passed  in  the  fourth  and  fifth  years  of  the  reign 
of  his  said  late  Majesty,  intituled  "  An  Act  for 
the  Abolition  of  Fines  and  Recoveries,  and  for 
the  Substitution  of  more  simple  Modes  of  Assur- 
ance, in  Ireland." 


Capacity  of 
married 
women  to 
disclaim 
estate.s  or 
interests 
by  deed  ex- 
tended to 
England. 


DISCAIMER    BY    MARRIED    WOMEN. 

YII.  That,  after  the  first  day  of  October,  one 
thousand  eight  hundred  and  forty-five,  an  estate 
or  interest  in  any  tenements  or  hereditaments  in 
England,  of  any  tenure,  may  be  disclaimed  by  a 
married  woman  by  deed ;  and  that  every  such  dis- 
claimer shall  be  made  conformably  to  the  said 
provisions  of  the  said  Act  for  the  Abolition  of 
Fines  and  Recoveries,  and  for  the  Substitution  of 
more  simple  Modes  of  Assurance. 


Contingent 
remainders 
protected, 
as  fiom  31st 
Dec.  1844, 
against  the 
premature 


PROTECTION    OF    CONTINGENT    REMAINDERS. 

VIII.  That  a  contingent  remainder,  existing 
at  any  time  after  the  thirty-first  day  of  Decem- 
ber, one  thousand  eight  hundred  and  forty-four, 
.shall  be,  and,  if  created  before  the  passing  of  this 
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Act,  shall  be  deemed  to  have  been,  capable  of  tak-  failure  of  a 

.         •  1       preceding 

ing  effect,  notwithstanding  the  determination,  by  esute. 
forfeiture,  surrender,  or  merger,  of  any  preceding 
estate  of  freehold,  in  the  same  manner,  in  all  re- 
spects, as  if  such  determination  had  not  happened. 

REVERSIONS    OF    LEASES. 

IX.  That,  when  the  reversion  expectant  on  a  when  the 
lease,  made  either  before  or  after  the  passing  of  a  lease  is 
this  Act,  of  any  tenements  or  hereditaments,  of  ^gxt'es- 
aiiy  tenure,  shall,  after  the  said  first  day  of  Octo-  riee^med  the 
ber,  one  thousand  eight  hundred  and  forty-five,  '''^'■■<='-''"'"- 
be  surrendered  or  merge,  the  estate  which  shall 
for  the  time  being  confer  as  against  the  tenant 
under  the  same  lease  the  next  vested  right  to  the 
same  tenements  or  hereditaments,  shall,  to  the 
extent  and  for  the  purpose  of  preserving  such  in- 
cidents to,  and  obligations  on,  the  same  reversion, 
as,   but  for  the   surrender   or   merger   thereof, 
would  have  subsisted,  be  deemed  the  reversion 
expectant  on  the  same  lease. 

SCOTLAXD. 

X.  That  this  Act  shall  not  extend  to  Scotland.  Act  not  to 

extend  to 
Scotland. 
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AN  ACT  TO  RENDER   THE  ASSIGNMENT  OF  SATISFIED 
TERMS    UNNECESSARY  (ft). 

[lioyal  Assent,  Sth  August,  1845.] 

CESSER  OF  TERMS  ALREADY  ATTENDANT. 

Whereas  the  assignment  of  satisfied  terms  lias 
been  found  to  be  attended  with  great  difficulty, 
delay,  and  expense,  and  to  operate  in  many  cases 
to  the  prejudice  of  the  persons  justly  entitled  to 
the  lands  to  which  they  relate :   Be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spi- 
ritual and  temporal,  and  Commons,  iu  this  present 
Parliament  assembled,  and  Vjy  the  authority  of  the 
OnsistDec.  same,  That  eveiy  satisfied  term  of  years  which, 
fied  'terms'    either  by  express  declaration  or  by  construction 
then^at-        of  law,  shall,  upon  the  thirty-first  day  of  Decem- 
thelnherit-   bcr,  oue  thousand  eight  hundred  and  forty-five,  be 
version  To     attendant  upon  the  inheritance  or  reversion  of 
to'toutiuue   any  lands,  shall  on  that  day  absolutely  cease  and 
tccu^nn'to°a   determine  as  to  the  land  upon  the  inheritance  or 
teu^'°  ^^'    reversion  whereof  such  term  shall  be  attendant  as 
aforesaid,  except  that  every  such  term  of  years 
wliich  shall  be  so  attendant  as  aforesaid  by  ex- 

(a)  The  marginal  notes  have  been  altered,  as  they  were 
not  accurate. 
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press  declaration,  although  hereby  made  to  cease 
and  determine,  shall  att'ord  to  every  person  the 
same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  suit,  claim,  and  de- 
mand as  it  would  have  atibrded  to  him  if  it  had 
continued  to  subsist,  but  had  not  been  assigned 
or  dealt  with,  after  the  said  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  forty- 
five,  and  shall,  for  the  purpose  of  such  protection, 
be  considered  in  every  court  of  law  and  of  equity 
to  be  a  subsisting  tei'm. 

CESSER    OF    TERMS    HEREAFTER    BECOMING 
ATTENDANT. 

II.  And  be  it  enacted,  that  cveiy  term  of  years  Satisfied 

terms  here- 

now  subsistinfj  or  hereafter  to  be  created,  becom-  after  be- 

coming 

ing  satisfied  after  the  said  thirty-first  day  of  De-  attendant, 

,,,,,„,/;         to  cease  on 

cember,  one  thousand  eight  hundred  and  ioi*ty-nve,  becoming 

,  ,  11.-  1      attendant. 

and  which,  either  by  express  declaration  or  by 
construction  of  law,  shall  after  that  day  become 
attendant  upon  the  inheritance  or  reversion  of  any 
lands,  shall,  immediately  upon  the  same  becoming 
so  attendant,  absolutely  cease  and  determine  as  to 
the  land  upon  the  inheritance  or  reversion  where- 
of such  term  shall  become  attendant  as  aforesaid. 

INTERPRETATION    CLAUSE. 

III.  And  be  it  enacted,  that,  in  the  construe-  interpreta- 

tion clause, 
tion  and  for  the  jjurposes  of  this  Act,  unless  there 

be  something  in  the  subject  or  context  repugnant 

to  such  construction,  the  word  "  lands"  shall  ex- 
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tend  to  all  freehold  tenements  and  hereditaments, 
whether  corporeal  or  incorporeal,  and  to  all  such 
customary  land  as  Avill  pass  by  deed,  or  deed  and 
admittance,  and  not  by  surrender,  or  any  undi- 
vided part  or  share  thereof  respectively;  and  every 
word  importing  the  singular  number  only  shall 
extend  and  be  applied  to  several  persons  or  things 
as  well  as  one  person  or  thing;  and  every  word 
importing  the  masculine  gender  only,  shall  extend 
and  be  applied  to  a  female  as  well  as  a  male. 

SCOTLAND. 

Not  to  ex-         TV.  And  be  it  enacted,  that  this  Act  shall  not 

tend  to  Scot-        ,        i   ,      o      ,i        i 

land,  extend  to  fecotiand. 


PRECEDENTS. 


^greemtnts!* 


I. 

Agreement  for  a  Lease  (a). 
jjE  IT  remexibeked,  that  A.  B.,  of  kc.  [intended  Agreement 

■  _ .       for  a  lease. 

lessoi-],  hereby  agrees  to  let,  and  C.  D.,  oi  (fee.  ^in- 
tended lessee],  to  take,  ALL  THAT  &c.  [^iJarceW],  and 
the  rights,  easements,  and  appurtenances  there- 
with held,  used,  or  enjoyed,  for years  from 

the day  of ,  at  the  yearly  rent  of  £ , 

clear  of  all  existing  and  future  taxes,  rates,  and 
outgoings,  and  to  be  payable  by  equal  half-yearly 

payments  on  the day  of ,  and  the 

day  of ,  in  every  year,  the  first  of  such  pay- 
ments to  be  made  on  the day  of next. 

And  that  the  said  C.  D.  shall  keep  the  said  pre- 

(a)  As  agreements  are  uot  formal  instruments,  and  do 
not  admit  of  much  abridgment  from  their  usual  shape, 
the  present  collection  contains  Precedents  only  of  agree- 
ments for  leases,  the  law  as  to  which  has  been  most  ma- 
terially altered  by  the  late  Act.  (See  supra,  p.  61).  It 
will,  of  course,  be  borne  in  mind  that  these  agreements 
must  be  signed  only,  not  scaled  and  delivered;  for  other, 
wise  they  would  operate  as  leases.     (Supra,  p.  62.) 
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mises,  and  at  the  end  of  tlie  term  give  them  up, 
in  the  same  order  and  repair  as  they  now  are  in, 
and  shall  keep  them  insured  against  loss  by  fire 

in  a  sum  not  less  than  £ ,  and,  when  required, 

produce  the  policy  of  such  insurance,  and  the  re- 
ceipts for  the  premiums  (a).     In  witness  &c. 


Parties. 


certain 
term  at  a 
certain  rent 


II. 

Agreement  for  a  Lease. 

Articles  of  agreement  made  and  entered 

inSo^lTiis  day  of ,  between  A.  B.,  of 

&c.  [intended  lessor],  of  the  one  part,  and  C.  D., 
of  &c.  [intended  lessee],  of  the  other  part,  as  fol- 
Agreement  lows  :  That  the  said  A.  B.  shall  let,  and  the  said 
leafe^for  a  ~C-  D.  shall  take,  ALL  THAT  &c.  [^9arce^6-],  with  the 
fixtures  now  in,  tipon,  or  belonging  to  the  same, 
and  the  rights,  easements,  and  appurtenances 
therewith  held,  used,  or  enjoyed,  for  the  term  of 

years  from  the day  of ,  at  the 

yearly  rent,  clear  of  all  existing  and  future  taxes, 

rates,  and  outgoings,  of  £ ,  to  be  payable  by 

foiir  equal  payments,  on  the day  of ,  the 


(a)  Any  stipulations  which  are  intended  may  be  in- 
serted here.  It  will  be  undei'stood  that  this  form  should 
only  be  adopted  in  very  simple  cases,  and  in  which  the 
saving  of  expense  is  a  great  object;  for  ordinary  purposes 
the  next  Precedent  should  be  used. 
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day  of ,  the day  of ,  and  the 

day  of in  every  year ;  tlie  first  of  such 


payments  to  be  made  on  the day  of 

next.     That  the  said  A.  B.,  his  heirs  or  assigns,  That  the 

lease  shall 

will,  on  the  request  of  the  said  C.  D.,  his  execu-  contain 

.     .  .  certain 

tors,  administrators,  or  assigns,  execute  a  proper  covenants, 
lease  of  the  said  premises  to  the  said  C.  D.,  his 
executoi's,  administratoi's,  or  assigns,  for  the 
term  and  at  the  rent  aforesaid,  to  be  payable  as 
aforesaid.  That  the  said  lease  shall  contain  co- 
venants on  the  pai-t  of  the  said  C.  D.,  his  execu- 
tors, administratoi"s,  and  assigns,  for  payment  of 

the  said  net  yearly  rent  of  £, on  the  days  and 

in  manner  aforesaid ;  and  for  payment  of  all  ex- 
isting and  future  taxes,  rates,  and  outgoings;  and 
to  keep  the  said  premises  in  good  and  sufficient 
condition  and  repair ;  and  in  such  good  and  suffi- 
cient condition  and  repair  to  deliver  up  the  same, 
with  all  new  fixtures  and  other  additions,  to  the 
said  A.  B.,  his  heirs  or  assigns,  at  the  expiration, 
or  other  sooner  determination,  of  the  said  term ; 
AND  to  keep  the  said  messuage  and  buildings  in- 
sured against  loss  by  fire  in  a  sum  not  less  than 
£ j  and  at  all  times,  when  required,  to  pro- 
duce the  policy  or  policies  of  such  insvu-ance,  and 
the  receipts  for  the  premiums  in  respect  of  the 
same,  to  the  said  A.  B.,  his  heirs  or  assigns; 
and  also,  not  to  assign  or  underlet  the  said  pre- 
mises without  license  in  writing  from  the  said 
A.  B.,  his  heirs  or  a.ssigns;  and  not  to  carry  on, 
or  permit  to  be  carried  on,  on  the  said  premises, 
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any  noisome  or  oflfensive  trade,  business,  or  occu- 
That  the       nation.     That  the  said  lease  shall  also  contain  a 

lease  shall  .  •        a      -r>  i     • 

contain  a      proviso  for  rc-entiy  by  the  said  A.  B.,  his  heirs 

j)roviso  for  .  "  /.    i  •  i  i 

re-entry.       or  assigns,  on  iion-payment  oi  the  said  yearly  rent 

of  £ ,  or  any  part  thereof,  for  twenty-one  days 

next  after  any  of  the  said  days  on  which  the  same, 
or  any  part  thereof,  shall  become  due,  and  whether 
the  same  shall  have  been  legally  demanded  or  not, 
or  on  the  non-observance  or  non-performance  of 
any  of  the  covenants  in  the  said  lease  to  be  con- 
tained, and  on  the  part  of  the  said  C.  D.,  his  exe- 
cutors, administrators,  or  assigns,  to  be  observed 

And  a  cove-   or  performed.     That  the  said  lease  shall  contain 

uant  for  •  i    a      -n     i  •     i      • 

quiet  en-       a  covenaut,  on  the  part  oi  the  said  A.  .d.,  his  heirs, 
or  assigns,  that  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  may,  on  due  payment  by 
him  and  them  of  the  said  yearly  rent  to  be  reserved 
as  aforesaid,  and  on  the  observance  and  perform- 
ance of  the  covenants  in  the  said  lease  to  be  con- 
tained, and  on  his  and  their  part  to  be  observed 
and  performed,  quietly  enjoy  the  premises  to  be 
demised,  without  eviction  or  disturbance  by  the 
said  A.  B.,  his  heirs   or  assigns,  or  any  person 
lawfully  claiming  through  or  in  trust  for  him  or 
That  lessee   them.     That  the  said  C.  J).,  his  executors,  ad- 
cnte  a  coun-  ministrators,  or  assigns,  shall  duly  execute  and 
^^^^ '        deliver  to  the  said  A.  B.,  his  heirs  or  assigns,  a 
That  lease     counterpart  of  the   said  lease.     That  the  said 
part  shall      lease  and  counterpart  shall  be  prepared  by  the 
by  the^ks-    Solicitor  of  the   said  A.  B.,  his  heirs  or  assigns, 
citor,  and     and  that  the  expenses  of  preparing  and  executing 
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this  afreement  and  the  said  lease  and  counter-  the  cxpcnfc 
part,  and  all  other  incidental  expenses,  shall  be  divided. 
paid  by  the  said  A.  B.,  his  heirs  or  assigns,  and 
the  said  C.  D.,  his  execiitoi's,  administrat(jrs,  or 
assigns,  in  equal  shares  (a).  Lastly,  that,  until 
the  execution  of  the  said  lease,  the  said  premises 
shall  be  held  by  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  at  the  rent  aforesaid, 
and  subject  to  the  covenants  and  conditions  to  be 
contained  in  the  said  lease  as  aforesaid,  so  far  as 
the  rules  of  law  will  permit.     In  witness  etc.  (6). 


(a)  lu  the  absence  of  special  stipulation,  a  lease  is  al- 
ways prepared  by  the  solicitor  of  the  lessor,  and  at  the 
expense  of  the  lessee.  Where,  in  an  agreement  for  a 
lease,  it  was  provided  that  the  lease  should  be  drawn, 
prepared,  and  executed  at  the  sole  expense  of  the  lessor, 
it  was  held,  that,  in  an  action  by  the  lessee  on  the  agree- 
ment, it  was  not  necessary  to  aver  that  a  lease  was  ten- 
dered to  the  lessor  for  execution.  {Price  v.  Williavis, 
1  Mee.  &  W.  6). 

(h)  It  will  be  observed,  that  all  the  covenants  and  con- 
ditions to  be  contained  in  the  lease  are  specified  in  the 
agreement,  because  an  agreement  that  the  lease  shall  con- 
tain all  usual  covenants  and  conditions  generally  leads  to 
disputes  as  to  what  are  usual  covenants  and  conditions. 
The  method  in  the  text  is  not  free  from  risk ;  for,  as  the 
natui-e  of  each  covenant  and  condition  is  only  mentioned 
generally,  disputes  may  arise  as  to  its  extent  and  form. 
The  only  safe  way  is  to  insert  iu  the  agreemeut  all  the 
covenants  and  conditions  literallj-  as  they  are  to  stand  in 
the  lease;  but  this  makes  the  agreement  so  much  longer, 
that  it  will  be  generally  objected  to.  The  method  in  the 
text  is  the  next  best. 
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CONVEYANCES. 


Conbe|)antes!* 


III. 


Parties. 


Conveyance  in  Fee  &?/  a  Vendor  seised  in  Fee, 
his  Wife  releasing  her  Dower. 

This  indenture,  made  the  day  of 

,  between  a.  B.,  of  &iG.  [vendor],  and  D.  B, 


his  wife,  of  the  one  part,  and  C.  D.,  of  &c.  [pur- 
Witnesseth.  chaser],  a  bachelor  (a),  of  the  other  part,  witness- 

considera-     ETH,  that,  in  consideration  of  the  sum  of  £ to 

"'"■  the  said  A.  B.  this  day  paid  by  the  said  C.  D,  for  the 

purchase  of  the  fee  simple  of  the  hereditaments  in- 
tended to  be  hereby  granted,  (the  receipt  whereof 
the  said  A.  B.  doth  hereby  acknowledge),  he  the 
said  A.  B.  doth  hereby  grant,  and  she  the  said 
D.  B.,  for  the  purpose  of  releasing  her  right  of 
dower,  and  with  the  concurrence  of  the  said  A.  B,, 
doth  hereby  release,  unto  the  said  C.  D.,  his  heirs 

and  assigns,  all  those and  hereditaments 

situate   in   the  parish  of ,  in  the  county  of 


Receipt. 

Operative 
words. 


Parcels. 


(a)  To  avoid  future  questions  on  the  title,  as  to  whe- 
ther a  purchaser  was  or  was  not  married  before  the  1st  of 
January,  1834,  to  a  woman  living  at  the  time  of  his  pur- 
chase, it  is  well  to  state  the  fact  in  the  purchase-deed,  by 
describing  him  as  a  bachelor  or  widower,  or  stating  that 
he  has  been  married  since  the  1st  of  January,  1834. 
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,  delineated  in  the  plan  in  the  margin  of 

these  presents,  and  specified  in  the  schedule  here- 
under written,  together  with  all  commons,  ways,  General 
lights,    sewers,  watercourses,   rights,   privileges, 
easements,  advantages,  and  appurtenances  what- 
soever,  to  the  said  hereditaments  or  any  part 
thereof  appertaining,  or  ^\'ith  the  same  or  any 
part  thereof  held,  used,  or  enjoyed,  or  reputed  as 
pai't  thereof  or  appurtenant  thereto  («),  and  all 
the  estate  and  interest  of  the  said  A.  B.  and  D.  B. 
in  the  said  premises,  to  kold  the  said  premises  Habendum. 
UNTO  the  said  C.  D.,  his  heirs  and  assigns,  to  the 
USE  of  the  said  C.  D.,  his  heirs  and  assigns  (6). 
X  And  the  said  A.  B.  doth  hereby,  for  himself,  his  Coven.ints 
heirs,   executors,    and    administrators,  covenant  tor  right  to 
with  the  said  C.  D.,  his  heirs  and  assigns,  that,  freefro'ra 
notwithstanding  any  thing  by  the  said  A.  B.,  or  brances; 
any  of  his  ancestors,  done,  or  knowingly  suffered, 
tliey  the  said  A.  B.  and  D.  B.  now  have  power 
to  grant  and  release  all  and  singular  the  said 


(a)  These  general  words  should  be  varied  by  leaving 
out  "commons,"  "lights,"  &c.,  or  the  like,  which  may 
not  be  appropriate  to  the  property  conveyed,  and  adding 
other  word.s  (if  any)  which  may  be  required. 

(6)  It  has  been  usual  to  insert  a  declaration  that  no 
widow  of  the  purchaser  shall  be  entitled  to  dower ;  but 
the  practice  is  wrong,  because,  if  the  purchaser  does  not 
dispose  of  the  property  in  his  lifetime,  and  dies  intestate, 
there  is  no  reason  why  the  widow's  dower  should  be  de- 
feated in  favour  of  the  heir-at-law,  even  if  a  child,  and 
certainly  not  if  a  more  distant  relative. 
F 
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premises  unto  and  to  the  use  of  the  said  C.  D ., 
his  heirs  and  assigns,  free  from  incumbrances  (a); 
AND  THAT  all  the  said  premises  may  be  quietly- 
entered  into,  held,  and  enjoyed  by  the  said  C  D./iilv'' 
his  heirs,  and  assigns,  without  any  interruption 
by  the  said  Ar-B.  or  any  person  lawfully  or 
equitably  claiming  through  or  in  trust  for  him  or 
aud  for  fur-  any  of  his  ancestors ;  and  that  he  the  said  A.  B.  •■  * 

therassm--  i     i  •       i     •  i  i       r-  ^^ 

ance.  and   his   heirs,    and   every  person   lawiully   or 

equitably  claiming  through  or  in  trust  for  him  or 
any  of  his  ancestors,  will,  at  all  times,  at  the  cost 
of  the  said  C.  D.,  his  heirs  or  assigns,  execute 
and  do  all  such  assurances  and  things  for  further        , 
or  better  assuring  all  or  any  of  the  said  premises        j 
to  the  use  of  the  said  C.  D.,  his  heirs  and  assigns,        | 
as  by  him  or  them  shall  be  reasonably  required. 
In  witness  &c.  (&). 

THE  SCHEDULE  to  which  the  above-wi-it- 
ten  Indenture  refers. 


(a)  The  words  "free  frem  incumbrances"  are  governed 
by  the  restriction  in  the  beginning  of  the  covenant  as  to 
tlie  acts  and  deeds  of  A.  B.  and  his  ancestors,  so  that  it  is 
unnecei5sary  further  to  qualify  them. 

(6)  This  deed  will  have  to  be  acknowledged  by  the 
Vendor's  wife. 
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IV. 


Conveyance  hy  a  Mahuied  Woman   seised  in 
Fee  to  Uses  to  bar  Dower, 

This    indenture,    made  &C.,    BETWEEN  A.  Parties. 

B.,  of  &c.,  and  D.  B.  his  wife  [vendors^  of  the  first 
part,  C.  D.,  of  (fee.  [^purchaser],  of  the  second 
part,  and  E.  F.,  of  &c.  [trustee'],  of  the  third  part, 
WITNESSETH,  that,  in  consideration  of  the  sum  of  Witnesseth. 

.£ to  the  said  A.  B.  and  D.  B.  this  day  paid  Cousidera- 

by  the  said  C.  D.  for  the  purchase  of  the  fee-sim- 
ple of  the  hereditaments  intended  to  be  hereby 
gi'anted,  (the  receipt  whereof  the  said  A.  B.  and  Receipt. 
D.  B.  do  hereby  acknowledge),  she  the  said  D.  B., 
with  the  concurrence  of  the  said  A.  B.,  doth  here-  Operative 

words. 

by  grant  and  dispose  of,  and  he  the  said  A.  B.  doth 

hereby  grant  and  confirm  unto  the  said  C.  D.  and 

his  heirs  [parcels — general  loords,  supra,  p)p.  96-7], 

TO   HOLD  the  said  premises  unto  the  said  C.  D.  Habendum. 

and  his  heirs,  TO  such  uses,  for  such  estates,  and  To  such  uses 

1  •  1   /-s    -i^      -1     11  1         1       -1  '''^  purchaser 

m  such  manner  as  the  said  C.  D.  shall  by  deed  shall  ap- 
appoint ;  and  in  default  of  and  until  any  such  i„  default, 
appointment,  and  so  far  as  no  such  appointment  foHife!^^^*^'^ 
shall  extend,  to  the  use  of  the  said  C.  D.  and 
his  assigns  during  his  life,  without  impeachment 
of  waste  ;  and  after  the  determination  of  that  Limitation 
f2 
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to  trustee 
duriug  life 
of  purchaser 
in  trust  for 
him. 

Remainder 
to  purchaser 
in  fee. 

Covenants 
by  vendor 
for  right  to 
coQvey. 
free  from 
incnmbr:ui- 
ces: 


and  for  fur- 
ther as- 
surance. 


estate  by  any  means  in  his  lifetime,  to  the  use 
of  the  said  E.  F.  and  his  heirs  during  the  life  of 
the  said  C.  D.,  in  trust  for  him  and  his  assigns ; 
AND  AFTER  the  determination  of  that  estate,  to 
THE  USE  of  the  said  C.  D.,  his  heirs  and  assigns, 
for  ever.  And  the  said  A.  B.  doth  hereby,  for 
liimself,  his  heirs,  executors,  and  administrators 
covenant  with  the  said  C.  D.,  his  heirs  and 
assigns,  that,  notwithstanding  anything  by  the 
said  D.  B.,  or  any  of  her  ancestors,  or  the  said 
A.  B.,  done,  or  knowingly  suffered,  they  the  said 
D.  B.  and  A.  B.  now  have  power  to  grant  and 
dispose  of  all  and  singular  the  said  premises,  to 
the  uses  and  in  manner  aforesaid,  free  from  in- 
cumbrances; AND  that  all  the  said  premises 
may  be  quietly  entered  into,  held,  and  enjoyed 
by  the  said  0.  D.,  his  heirs,  appointees,  or  as- 
signs without  any  interruption  by  the  said  A.  B. 
and  D.  B.  or  either  of  them,  or  any  person  law- 
fully or  equitably  claiming  through  or  in  trust 
for  the  said  D.  B.  or  any  of  her  ancestors  ;  AND 
THAT  she  the  said  D.  B.  and  her  heirs,  and  the 
said  A.  B.,  and  every  other  person  lawfully  or 
equitably  ckiiming  through  or  in  trust  for  the 
said  D.  B.  or  any  of  her  ancestors,  or  the  said 
A.  B.,  will,  at  all  times,  at  the  cost  of  the  said 
C.  D.,  his  heirs,  appointees,  or  assigns,  execute 
and  do  all  such  assurances  and  things  for  further 
or  better  assuring  all  or  any  of  the  said  premises 
to  the  uses  and  in  manner  aforesaid,  as  by  the 
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said  C.  D.,  his  heii-s,  appointees,  or  assigns,  shall 
be  reasonably  required.     In  witness  (fee.  (a). 

THE  SCHEDULE  to  which  the  above-writ- 
ten Indenture  refers. 


Conveyance   hy  Appointment,   and  Grant  in 
Fee. 

This  indenture,  made  &c.,  between  a.  Parties. 

B.,  of  &c.  [vendor^  of  the  one  part,  and  C.  D.,  of 

&c.  \j)urchaser\  of  the  other  part,  WITNESSETH,  Witnessetii. 

that,  in  consideration  of  the  sum  of  £ to  the  Considera- 

said  A.  B.  this  day  paid  by  the  said  C.  D.,  for  the 
purchase  of  the  fee-simple  of  the  hereditaments 
intended  to  be  hereby  appointed  and  granted, 
(the  receipt  whereof  the  said  A.  B.  doth  hereby  Receipt. 
acknowledseY  he  the  said  A.  B.,  in  exercise  of  a  Appoint- 

°  ^  meat. 

power  given  him  by  an  indenture  dated  the 

day  of {h),  and  expressed  to  be  made  between 


(a)  This  deed  will  have  to  be  acknowledged  by  the 
raaiTied  woman,  the  vendor. 

(6)  It  is  usual  to  specify  the  mode  of  assurance  more 
particularly;  thus,  "by  an  indenture  of  release  grounded 
on  a  lease  for  a  year;"  or,  "by  an  indenture  of  release 
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[paj'tles],  and  of  every  other  poAver  enabling  him 
in  this  behalf,  doth  hereby  direct,  limit,  and  ap- 
point (a),  and  by  virtue  of  his  estate  and  interest 
doth  hereby  grant  and  confirm,  unto  the  said  C. 
Grant.  D.,  his  heirs  and  assigns,  \2^a7'cels — general  words, 

Habendum  sujji'a,  pp.  96-7],  TO  HOLD  the  Said  premises  unto 
in  fee^  '^^'''  the  said  C  D.,  his  heii's  and  assigns,  to  the  use 
Covenants     of  the  said  C.  D.,  his  heirs  and  as.signs(i).^AND 


inade  in  pui'suance  of  the  Act  for  renclering  a  I'elease  as 
effectual  for  the  conveyance  of  freehold  estates  as  a  lease 
and  release  by  the  same  parties;"  or,  "  by  an  indenture 
of  feoffment  perfected  by  lively  of  seisin;"  or,  "by  an  in- 
denture of  bargain  and  sale  perfected  by  inrolment,  and 
by  a  recovery  suffered  in  pursuance  of  the  same  inden- 
ture," or  the  like.  But  the  expression  in  the  text  is  suffi- 
cient. The  phrase  "expressed  to  be"  may  be  omitted 
when  it  is  known  that  the  instrument  was  executed  by 
all  the  parties. 

(a.)  In  exercising  a  power,  it  is  best  to  take  the  opera- 
tive words  given  in  the  power.  The  power  supposed  in 
the  text  requires  no  formalities;  but,  in  exercising  a 
power  which  does  require  formalities,  it  is  unnecessary 
to  follow  the  usual  course  of  making  the  witnessing  part 
describe  the  intended  mode  of  execution.  Nothing  is 
gained  by  it,  for,  if  the  attestation  is  wrong,  the  right 
description  in  the  deed  will  not  rectify  the  mistake.  The 
directions  as  to  the  execution  of  the  deed  may  be  written 
as  a  marginal  note. 

{h)  Unless  there  be  any  reason  (as  there  very  seldom  is) 
to  suppose  that  the  power  has  been  extinguished,  the 
conveyance  may  be  by  appointment  alone.  There  is, 
however,  no  great  advantage  in  this  course,  and  there 
may  be  an  objection  to  it  when  the  power  is  not  recent 


CONVEYANCES.  1U3 

THE  SAID  A.    B.   doth    hereby,   for  himself,  his  by  vcii.i..r, 

furriglil 

heirs,    executors,    and   administrators    covenant  toappciut 
with  the  said  C.  D.,  his  heirs  and  assigns,  that,  free  from 
notwithstanding  anything  by  the  said  A.  B.  done  ccs ; 
or  knowingly  suflercd,   he  the  said  A.  B.  now 
hath  power  to  appoint  and  grant  all  and  singular 
the  said  premises  to  the  use  of  the  said  C.  D., 
his  heirs  and  assigns,  free  from  incumbrances; 
AND  JiiAT  all  the  said  premises  shall  be  quietly 
entered  into,  held,  and  enjoyed  by  the  said  C.  D. 
his  heirs  and  assigns,  without  any  interruption 
by  the  said  Ar.  B.,  or  any  person  lawfully  or 
equitably  claiming  through  or  in  trust  for  him ; 

in  its  creation;  for,  if  the  appointor  has  made  a  lease 
which  has  taken  effect  out  of  his  estate,  the  reversion 
taken  by  the  appointee  is  not  the  reversion  immediately 
expectant  on  the  lease  to  which  the  rent  and  covenants 
are  incident.  There  is  no  substantial  objection,  when 
the  property  is  limited  to  uses  to  bar  dower  in  favour  of 
the  vendor,  to  taking  the  conveyance  from  hira,  as  in 
Precedent  III.,  (omitting  the  wife),  either  reciting  or  not 
reciting  his  title ;  for  the  conveyance  of  his  estates  will 
extinguish  the  power,  or  preclude  him  from  exercising  it. 
The  usual  objection  to  this  method  is,  that  it  leaves  un- 
touched the  estate  of  the  trustee;  but  this  estate  cannot 
be  considered  of  more  importance  than  that  of  trustees 
to  preserve  contingent  remainders,  and  the  latter  is  never 
got  in.  The  advantages  of  omitting  the  appointment  are, 
that  the  reference  to  any  anterior  title  is  avoided,  and  the 
question  as  to  the  rent  and  covenants  of  a  lease  granted 
out  of  the  vendor's  estate  is  got  rid  of  The  first  objec- 
tion, however,  may  be  diminished  by  appointing  with 
only  a  general  reference  to  every  power  in  the  appointor. 
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—for  fur-      AND  THAT  he  the  said  A.  B.  and  his  heirs,  awt^ 
auce.  every  other  person  lawfully  or  equitably  claim* 

ing  through  or  in  trust  for  him,  will,  at  all  times 
at  the  cost  of  the  said  C.  D.,  liis  heirs  or  assigns, 
execute  and  do  all  such  assurances  and  things  for 
further  or  better  assuring  all  or  any  of  the  said 
premises  to  the  use  of  the  said  C  D.,  his  heirs 
and  assigns,  as  by  hiui  or  them  shall  be  reason- 
ably required.     In  witness  &c. 

THE  SCHEDULE  to  which  the  above-writ- 
ten Indenture  refers. 
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VI. 


Conveyance  by  Appointment  and  Giiant  to 
Uses  to  bar  Dower. 

This  indenture,  made&c,  between  A.  B.,  Parties. 

of  &c.  \yendor\  of  the  first  part,   C.  D,,  of  kc. 

\^}yurchaser\,  of  the  second  part,  and  E.  F.,  of  &c. 

[trustee],  of  the  third  part,  WITNESSETH,  that,  in  Witnesseth. 

consideration  of  the  sum  of  £ to  the  said  Considera- 
tion. 
A.   B.    this  day  paid  by  the  said  C.  D.   for  the 

purchase  of  the  fee-simple  of  the  hereditaments  in- 
tended to  be  hereby  appointed  and  granted,  (the 
receipt  whereof  the  said  A.  B.  doth  hereby  ac-  Receipt, 
knowledge),  he  the  said  A.  B.,  in  exercise  of  a 

power  given  him  by  an  indenture  dated  the 

day  of ,  and  expressed  to  be  made  between 

[parties],  and  of  every  other  power  enabling  him 
inthisbehalf,  doth  hereby  direct,  limit,  and  appoint 

that  ALL  THOSE  the and  hereditaments  here-  Appoiut- 

inafter  described,  and  intended  to  be  hereby  grant- 
ed, with  the  appurtenances,  as  hereinafter  mention- 
ed, shall  henceforth  go  and  remain  to  the  uses  here- 
inafter limited.     And  this  indenture  also  wit-  witnessetu 
NESSETH,  that,  for  the  consideration  aforesaid,  he 
the  said  A.  B.  doth  hereby  grant  unto  the  said  ^^';2t^^- 
C.   D.    and   his  heirs    [jparcels — general    words, 
Sitpra,  pp.  96-7],  TO  hold  the  said  premises  unto  Habeudmn. 
the  said  C.  D.  and  his  heirs,  TO  the  uses  here- 
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Limitation    iuaftei"  limited.     And  it  is  hereby  agreed  and 

;i8  purchaser  DECLARED,  that  the  dii'cction,  limitation,  and  ap- 

jioint';''        pointment,  and  the  grant  hereinbefore  contained, 

shall   respectively  operate    and  enure  to   such 

USES,  for  such  estates,  and  in  such  manner  as  the 

said   C.   D.   shall  by  deed  appoint ;  and  in  de- 

iu  denuiit,     FAULT  of  and  until  any  such  appointment,  and 

to  purchaser  .  in  i 

for  life ;  SO  far  as  no  such  appointmen  fc  shall  extend,  to 
THE  USE  of  the  said  C.  D.  and  his  assigns  during 
to  trustees  liis  life,  without  impeachment  of  waste ;  and 
of  pur- '''^^  AFTER  the  determination  of  that  estate  by  any 
trast  for*^  means  in  his  lifetime,  to  the  use  of  the  said  E.  F. 
^'™ '  and  his  heirs  during  the  life  of  tlie  said  C.  D.,  in 

to  purchaser  trust   for  him  and  his  a^-signs ;  and  after  the 

in  fee. 

determination  of  that  estate,  to  the  use  of  the 

Coveimiits  said  C.  D.,  his  heirs  and  assigns,  for  ever.  And 
the  said  a.  B.  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant 
with  the  said  C.  D.,  liis  heirs  and  assigns,  that, 
notwithstanding  anything  by  the  said  A,  B.  done, 
or  knowingly  suffered,  he  the  said  A.  B,  now 
hath  power  to  appoint  and  grant  all  and  singular 
the  said  j^remises  to  the  uses  and  in  manner 
aforesaid,  free  from  incumbrances ;  AND  that 
all  the  said  premises  shall  be  quietly  entered  into, 
held,  and  enjoyed  by  the  said  C.  D.,  his  heirs, 
appointees,  or  assigns,  without  any  interruption 
by  the  said  A.  B.  or  any  person  lawfully  or  equit- 

— for  further  ably  claiming  through  or  in  trxist  for  him  ;  and 

assurance.  ,  •  ,      i      -r^  i    i  .      i     •  i 

that  the  said   A.  B.   and  his  heirs,  and  every 
other    person    lawfully    or    equitably    claiming 
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through  or  in  trust  for  him,  will,  at  all  times  at 
the  cost  of  the  said  C.  D.,  his  heirs,  appointees, 
or  assigns,  execute  and  do  all  such  assurances 
and  things  for  further  or  better  assuring  all  or 
any  of  the  said  premises  to  the  uses  and  in  man- 
ner aforesaid,  as  by  the  said  C.  D.,  his  heirs,  ap- 
pointees, or  assigns,  shall  be  reasonably  required. 
In  witness  ikc. 

THE  SCHEDULE  to  which  the  above-writ- 
ten Indentuue  refers. 


YII. 

CON'V'EYANCE  hj  MORTGAGOR  and  MORTGAGEE. 
This    indenture,  made  &C.,    BETWEEN    A.  Parties. 

B.,  of  &c.  [mortgagee],  of  the  first  part,  C.  D,,  of 
etc.  [iiiortgagoj-  and  vendor],  a  widower  (a),  of  the 
second  part,  and  E.  F.,  of  &c.,  a  bachelor  (b) 
[jmrchaser],  of  the  third  part.    Whereas,  by  an 

(o)  If  the  vendor  be  a  widower  or  bachelor,  or  has 
been  married  since  the  1st  of  January,  1834,  the  fnct 
may  properly  be  stated,  to  avoid  the  question  being  raised 
on  a  subsequent  investigation  of  the  title.  In  the  case 
in  the  text,  the  right  of  dower,  if  it  had  existed  at  all, 
must  of  course  have  existed  before  the  date  of  the  mort- 
gage which  placed  the  legal  estate  in  the  mortgagee. 

(b)  See  supra,  p.  96,  n.(a).  If  it  is  desired  to  convey 
to  uses  to  bar  dower,  this  Precedent  may  be  varied  by  a 
reference  to  Precedent  IV.  supra,  p.  99. 
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R>  cital  of      indenture  dated  the  day  of (a),  and 

mortgage.  gjjpj.ggggjj  ^g  j^g  made  between  the  said  C,  D.,  of 
the  one  part,  and  the  said  A.  B.,  of  the  other  part, 

in  consideration  of  the  snm  of  £ by  the  said 

A.  B.  paid  to  the  said  CD.,  the  said  C.  D.  did 
grant  unto  the  said  A.  B.,  his  heirs  and  assigns, 
the  hereditaments  intended  to  be  hereby  granted, 
To  hold  the  same  unto  and  to  the  use  of  the  said 
A.  B.,  his  heirs  and  assigns,  subject  to  a  pi'oviso 
in  the  indenture  now  in  recital  contained  for  re- 
demption of  the  same  premises  on  payment  by 
the  said  C.  D.,  his  heirs,  execiitors,  administrators, 
or  assigns,  unto  tlie  said  A.  B.,  his  executors 

administrators,  or  assigns,  of  the  sum  of  £ , 

with  interest  for  the  same  after  the  rate  and  at 

Contract  for  the  time  therein  mentioned.  And  whereas  the 
said  C.  D.  has  agreed  with  the  said  E.  F.  for 
the  sale  to  him  of  the  said  hereditaments,  in 
fee-simple     in     possession,     free     from    incum- 

Tiiat  luort-   brances,  for  the  sum  of  £ .     And  whereas 

Kage  money    ,■,•-,  r      o  •  •  j. 

is  still  flue,    the    said    sum    ot    £ is    now    owing   to 

paid off'out  the  said  A.  B.,  but  all  interest  for  the  same  has 
moiiey!'*"''*"  been  paid  up  to  the  date  of  these  presents,  and  it 

has    been  agreed  that  the  said  sum  of  £ 

shall  be  paid  off  out  of  the  said  purchase-money, 

and  that  the  said  A.  B.  shall  join  in  these  pre- 

Witaesseth.  sents  in   manner   hereinafter   appearing.     Now 

THIS  INDENTURE  WITNESSETH,  that,  in  pui'suance 

Considera-     ^^  ^^^  ^^^^  agreements,  and  in  consideration  of 

^'°"-  the  sum  of  £ to  the  said  A.  B.  this  day  paid 


(a)  See  supra,  p.  101,  n.  b. 
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by  the  said  E.  F.  at  the  request  of  the  said  C.  D., 

(the  receipt  wliereof  tlie  said  A.  B.  doth  hereby  Receipt. 

acknowledge),  and  of  the  sum  of  £ to  the 

said  C.  D.  this  day  paid  by  the  said  E.  F.,  (the 
payment  and  receipt  respectively  of  which  said 

sums  of  £ and  £ ,  making  together  the 

said  purchase-money  of  £ ,  the  said  C.  D.  doth 

hereby  acknowledge),  he  the  said  A.  B.,  by  the  Operative 
dix'ection  of  the  said  C.  D.,  doth  hereby  grant,  and 
he  the  said  C.  D.  doth  hereby  grant  and  confirm 
unto  the  said  E.  F.  and  his  heirs,  [parcels — general 
loords,  su2)ra,pp.  9G-7],  to  hold  the  said  premises  Hatieaamn. 
UNTO  the  said  E.  F.,  his  heix's  and  assigns.  To  the 
USE  of  the  said  E.  F.,  his  heirs  and  assigns,  dis- 
charged from  the  said  sum  of  £ ,  and  all  in- 
terest for  the  same,  and  all  claims  under  or  by 

virtue  of  the  said  indenture  .of  the day  of 

.     And  the   said  A.   B.  doth  hereby,  for  c.nenmit 

Inmseii,  liis  heirs,  executors,  and  administrators  gee  ngainst 
covenant  with  the  said  E.  F.,  his  heirs  and  as-  bnincea. 
signs,  that  he  the  said  A.  B.  hath  not  done,  or 
knowingly  suffered  or  been  party  or  privy  to  any 
thing  whereby  the  said  premises,  or  any  part 
thereof,  are,  is,  or  can  be  impeached,  incumbered, 
or  aflected  in  title  or  otherwise.  [Mortgagoi'^s 
covemvnts  for  right  to  convey,  and  for  further  as- 
surance, as  in  Precedent  III.  (supra,  2>p-  97-8), 
except  that  tJie  first  covenant  will  be,  "  that  they 
the  said  A.  B.  and  C.  D.  now  have  power  to 
grant,"  «fec.]     In  witness  etc. 

THE  SCHEDULE  to  which  the  above-writ- 
ten Indenture  refers. 
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CONVEYANCES, 


VIII. 


Parties. 


Recital  of 
mortgage. 


Conveyance  hy  the  Heir  and  Executors  of 
a  Mortgagee  on  a  Sale  under  a  Power  of 
Sale. 
This  indenture,  made  &c.,  between  &g. 
[/leir-at-law  of  mortgagee^,  of  tlie  first  part,  0.  D., 
of  (fee,  and  E.  F.,  of  &c.  [executors  of  mortgagee 
and  vendors],  of  the  second  part,  and  G.  H.,  of 
(fee,  [purchaser'],  of  the  third  part.  Whereas 
(fee,  [recital  of  the  mortgage,  ut  supra,  p.  108. 
Recite,  also,  the  power  to  sell,  the  2)rov{so  that  the 
receipt  of  the  mortgages  should  he  a  discharge, 
and  the  clause  exempting  the  purchaser  from  see- 
ing to  the  events  having  happened  on  which  the 
power  arises,  literally,  or  proceed  thus  : — "  And 
it  was  by  the  said  indenture  provided,  that  it 
should  be  hiwful  for  the  said  [mortgagee],  his 
executors,  administrators,  or  assigns,  in  certain 
events,  to  sell  and  dispose  of  the  said  heredita- 
ments, and  that,  on  a  sale  by  the  executors  or 
admiuistratoi's  of  the  said  [mortgagee],  the  heirs 
of  the  said  [mortgagee]  should  convey  the  legal 
estate  as  the  said  executors  or  administrators 
should  direct,  and  that  the  receipt  of  the  said 
[mortgagee],  his  executors  oi'  administrators,  should 
be  a  sufficient  discharge  to  the  purchaser,  and 
that  the  sale  should  be  good  as  to  a  purchaser 
whether  the  events  had  or  had  not  happened  on 
which  the  power  of  sale  was  to  arise,  and  not- 
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Ill 


withstaiuling  any  impropiicty  or  irregularity  in 

the  sale."]     And  whereas  the  said  [morlyayee] -ot  vim 

duly  made  and  executed  his  last  will,  dated  the  of  moit- 

day  of ,  and  thereby  appointed  the  said  ^'^^'^'^' 

C.  D.  and  E.  F.  executors  thereof,  but  did  not 
thereby  devise  the  legal  estate  in  the  said  here- 
ditaments, and  died  leaving  the  said  A.  B.  his 
heir-at-law,  and  without  having  revoked  or  al- 
tered  his  said  will,   and  the  same  was  proved 

by  the   said  C.  D.  and  E.  F.  in  the Court 

of ,  on  the day  of .  And  whereas  _t,f  cnn- 

the  said  C.  D.  and  E.  F.,  in  exercise  of  the  said  ^ ''"' 
power  of  sale,  have  agreed  with  the  said  G.  H.  for 
the  sale  to  him  of  the  said  hereditaments,  in  fee- 
simple  in  possession,  free  from  incumbrances,  for  the 

SUmof  <£ .    Now  this  indenture  WITNESSETH,  Witnesseth. 

that,  for  effectuating  the  said  sale,  and  in  con- 
sideration of  the  sum  of  £ to  the  said  C.  D. 

and  E.  F.  this  day  paid  by  the  said  G.  H.,  (the  Receipt. 
receipt  whereof  the  said  C.  D.  and  E.  F.  do  here- 
by acknowledge),  he  the  said  A.  B.,  by  the  di- 
rection of  the  said  C.  D.  and  E.  F.,  doth  hereby 
grant,  and  they  the  said  C.  D.  and  E.  F.  do  here- 
by release  unto  the  said  G.  H.  and  his  heirs,  [par- 
cels—general toords,  supra,  2)p-  OG-7],  to  hold  nubcuaum. 
the  said  premises  unto  the  said  G.  H.,  his  heirs 
and  assigns,  TO  the  use  of  the  said  G.  H.,  his 
heirs  and  assigns,  discharged  from  the  said  sum 

of  £ ,  and  all  interest  for  the  same,  and  all 

equity  of  redemption,  and  claims  under  or  by 
virtue  of  the  said  indenture  of  the  day  of 


112 


CONVEYANCES. 


Covenant 


— .  And  each  of  them  the  said  A.  B.,  C.  D., 
unibi^uces.  and  E.  F.,  so  far  as  i-elates  to  his  own  acts, 
doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators  covenant  with  the  said  G.  H., 
liis  heirs  and  assigns,  that  they  the  said  A.  B., 
C.  D.,  and  E.  F.,  respectively,  have  not  done,  or 
knowingly  suffered,  or  been  party  or  privy  to 
any  thing  whereby  the  said  premises,  or  any  part 
thereof,  are,  is,  or  can  be  impeached,  incumbered, 
or  affected  in  title  or  otherwise.     In  witness  <fec. 

THE  SCHEDULE  to  which  the  above-writ- 
ten Indenture  refers. 


fX. 


Parties. 


Uccital  of 
the  settle- 
ment ; 


Conveyance  under  a  Power  of  Sale  in  a 
Settlement. 

This  INDENTUPvE,  made  &c.,  between  A.  B., 
of  &c.,  and  C.  D.,  of  &c.  [vendors,  donees  of  the 
power  of  sale],  of  the  first  part,  E.  F.,  of  &c. 
[tenant  for  life,  ivhose  consent  is  required  to  tlie 
exercise  of  the  x>ower  of  sale],  of  the  second  part, 
and  G.  H.,  of  &c.  [purchaser],  of  the  third  part. 

Whereas,  by  an  indenture  dated  the day 

of ,  and  expressed  to  be  made  between  [par- 
ties], (being  a  settlement  made  in  consideration 
of  the  marriage  shortly  afterwards  solemnised  be- 
tween the  said and ),  divers  heredita- 
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ments,  including  the  hereditaments  intended  to 
be  hereby  ap])oiuted,  were  limited  to  certain  uses; 
and  by  the  said  indenture  it  was  provided,  that, 
[recite  literally  the  power  to  sell,  to  revoke  the  old 
and  appoint  new  vses,  and  to  give  receipts  to  pur- 
chaaers  ;  or  proceed  thus,  with  variations  according 
to  circumstances  .]  it  should  be  lawful  for  the  said 
A.  B.  and  C  D.,  with  the  consent  of  the  said 
E.  F.,  to  be  testified  by  a  writing  under  his  hand 
and  seal,  to  sell  the  said  hereditaments  thereby 
limited,  or  any  of  them,  and,  for  the  purpose  of 
effectuating  such  sale,  with  the  consent  aforesaid, 
to  revoke  the  uses  thereby  declared  of  the  here- 
ditaments so  sold,  and  to  appoint  the  same  to  the 
purchasers,  or  as  they  should  direct ;  and  it  was 
thereby  also  declared,  that  the  receipts  of  the  said 
A.  B.  and  C.  D.  for  the  purchase-money  should 
be  sufficient  discharges  to  purchasers  (d).     And  —of  the 

,  contract 

WUEREAS  the  said  A.  B.  and  C.  D.,  in  exercise  of  for  sale, 
the  said  power  of  sale,  and  with  the  consent  of 
the  said  E.  F.  (6),  have  agreed  with  the  said  G.  H. 
for  the  sale  to  him  of  the  said  hereditaments  in- 
tended to  be  hereby  appointed,  in  fee-simple  in  pos- 
session, free  from   incumbrances,  for  the  sum  of 

•£ .     Now  Tins  INDENTURE  WITNESSETH,  that,  Witnesseth. 


(a)  Of  course,  this  recital  will  be  varied  according  to 
the  terms  of  the  power ;  or  the  deed  may  be  framed 
without  recitals,  like  Precedent  V.  supra,  p.  101. 

{h)  It  is  usual  to  express  the  manner  of  testifying  con- 
sent; but,  as  this  is  of  no  real  use,  it  is  omitted. 


114  CONVEYANCES. 

for  effectuating  the  said  sale,  and  in  consideration 

of  the  sum  of  <£ to  the  said  A.  B.  and  C.  D.  this 

Receipt.        day  paid  by  the  said  Gr.  H.  (the  receipt  whereof  the 

said  A.  B.  and  C.  D.  do  hereby  acknowledge),  and 

in  exercise  of  the  said  power  given  them  by  the 

hereinbefore-recited  indenture,  and  of  eveiy  other 

power  enabling  them  in  this  behalf,   they  the 

said  A.  B.   and  CD.,  with   the  consent  of  the 

Revocation    said   E.  F.,   do   hereby  revoke  all  the  uses  by 

and  appoint-  the  hereiubefore-rccited  indenture  limitedj  so  far 

^laser.      '  as  relates  to  the  hereditaments  intended  to  be 

hereby  appointed,  and  do  hereby  direct,  limit,  and 

appoint  (a)  that  \^2^arcels — general  v)ords,  supra, 

pp.  96-7,omUtinff  the  estate  clause^  shall  henceforth 

go,  remain,  and  be  to  the  use  of  the  said  G.  H., 

by'doaTes^of  ^"^  ^*^i^s  ^^^  assigns  (6).     And  EACH  of  them  the 
the  power     ^.^^^  j^   ]g  j^^^j  Q  J)    ^.q  fg^j,  ^^  relates  to  his  own 

against  in-  ' 

cumbrances;  ^cts,  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  Gr.  H., 
liis  heirs  and  assigns,  that  they  the  said  A.  B.  and 
C.  D.  respectively  have  not  done,  or  knowingly 
sujSered,  or  been  party  or  privy  to  any  thing 
whereby  they  are  prevented  from  exercising  in 
manner  hereinbefore  appearing  the  power  here- 
inbefore" expressed  to  be  exercised,  or  whereby 

(a)  The  words  of  the  power  are,  as  far  as  possible,  to 
be  used;  if  uo  words  are  prescribed,  (as  where  the  power 
to  revoke  and  appoint  is  implied  only  from  the  power  to 
sell),  the  word  "appoint"  alone  is  the  proper  word. 

(b)  If  the  conveyance  is  to  be  to  uses  to  bar  dower,  see 
the  form,  supra,  p.  99 ;  and  alter  the  covenants  to  corre- 
spond.    (See  supra,  p.  100). 
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the  said  premises  hereinbefore  expressed  to  be  ap- 
pointed, or  any  part  thereof,  are,  is,  or  can  be  im- 
jieached,  incumbered,  or  affected  in  title  or  other- 
Avise.  And  the  said  E.  F,  doth  herel)y,  for  him-  covcnnnts 
self,  his  heirs,  executors,  and  administrators,  co-  fontfrror 
venant  with  the  said  G.  H.,  his  heirs  and  assigns,  "j^jvey'; 
that,  notwithstanding  any  thing  by  him  the  said 
E.  F.,  or  any  of  his  ancestors,  done,  or  knowingly 
suffered,  tlie  said  A.  B.  and  C.  D.  now  have  full 
power,  with  the  consent  of  the  said  E.  F.,  to  ap- 
point all  and  singular  the  said  premises  to  the 
use  of  the  said  G.  H.,  his  lieii's  and  assigns,  free 
from  incumbrances ;  and  that  all  the  said  pre- 
mises may  be  quietly  entered  into,  held,  and  en- 
joyed by  the  said  G.  H.,  his  heirs  and  assigns, 
without  any  interruption  by  the  said  E.  F.,  or 
any  person  lawfully  or  equitably  claiming  through 
or  in  trust  for  him  or  any  of  his  ancestors;  and  and  for 
THAT  he  the  said  E.  F.,  and  every  other  person  assurance, 
lawfully  or  equitably  claiming  through  or  in  trust 
for  him  or  any  of  his  ancestors,  will,  at  all  times, 
execute  and  do  all  such  assurances  and  things  for 
fui-ther  or  better  assuring  all  or  any  of  the  said 
premises  to  the  use  of  the  said  G.  H.,  his  heirs 
and  assigns,  as  by  him  or  them  shall  be  reason- 
ably required  (a).     In  witness  &c. 

THE  SCHEDULE  to  which  the  above-written 
Indenture  refers. 

(a)  As  to  the  qualificatiou  of  covenants  for  title  by  a 
tenant  for  life,  see  Dart,  Vend,  aud  Purchaser,  3rd  edit, 
pp.  353,  354. 
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X. 


Receipt. 

Covenaat. 


Covenant  to  surrender  Copyholds  to  a 
Purchaser. 

Parties.  ThIS  INDENTURE,  made  &c.,  between  A.  B., 
of  kc.  [vendor],  of  the  one  pai-t,  and  C.  D.,  of  &c. 

Witnesseth    [pwrc/icfser],  of  the  other  part,  WITNESSETH,  that, 

Considera-     in  consideration  of  the  sum  of  <£ to  the  said 

A.  B.  this  day  paid  by  the  said  C.  D.,  for  the  pur- 
chase of  the  hei"editaments  hereinafter  covenanted 
to  be  surrendered  (the  receipt  whei'eof  the  said 
A.  B.  doth  hereby  acknowledge), he  the  said  A.  B. 
doth  hereby,  for  himself,  his  heirs,  executors,  and 
admin istratoi'S,  covenant  with  the  said  C.  D.  and 
his  heirs,  that  he  the  said  A.  B.  or  his  heirs, 
and  all  other  necessary  parties  (if  any),  will  forth- 
with (a)  effectually  surrender  into  the  hands  of  the 
lord  of  the  manor  of ,  in  the  county  of , 

Parcels.        according  to  the  custom  thereof,  all  those  the 

and  hereditaments  situate  in  the  parish  of 

,  in  the  county  of; ,  delineated  in  the  plan 

in  the  margin  of  these  presents,  and  specified  in 

the  schedule  hereunder  written,  (all  which 

and  hereditaments  are  in  the  court  rolls  of  the  said 
manor  described  as  follows :  (that  is  to  say),  [de- 
scriptionfrom  the  roUs(b) — general  words,  supra, 

(a)  The  surrender  is  in  practice  made  out  of  court  im- 
mediately after  the  deed  of  covenant  is  executed. 

(b)  It  is  hardly  necessary  to  observe,  that  the  descrip 
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]).   97,  omitting  the  estate  clause^),   to  the  use 
of  the  said  C.  D.,  his  heirs  and  assigns,  accord- 
ing  to   the  custom   of  the  said  manor,  and  by 
and  under  the  accustomed  rents,  fines,  heriots, 
suits,  and  services.     And  the  said  A.  B.  doth  o-venant 
hereby,  for  himself,  his  heirs,  executors,  and  ad-  fo^r  r^ght^to 
ministrators,  covenant  with   the  said  G.  D.,  his  frfTO^iicum- 
heirs  and  assigns,  that,  notwithstanding  any  thing  ^''•'^"'^«« : 
by  the  said  A.  B.,  or  any  of  his  ancestors,  done, 
or  knowingly  suffered,  he  the  said  A.  B.  now  hath 
power  to  surrender  all  and  singular  the  said  pre- 
mises to  the  use  of  the  said  C.  D.,  his  heirs  and 
assigns,   in  manner  aforesaid,  free  from  incum- 
brances ;  AND  THAT  all  the  said  premises  may  be 
quietly  entered  into,   held,  and  enjoyed  by  the 
said  C.  D.,  his  heirs  and  assigns,  without  any  in- 
terruption by  the  said  A.  B.  or  any  person  law- 
fully or  equitably  claiming  through  or  in  trust 
for  him;  and  that  he  the  said  A.  B.  and  his  heirs,  ^nd  for  fur- 
and  every  other  person  lawfully  or  equitably  claim-  ance.*^^""^ 
ing  through  or  in  trust  for  him  or  any  of  his  an- 
cestors, will,  at  all  times,  at  the  cost  of  the  said 
C.  D.,  his  heirs  or  assigns,  execute  and  do  all  such 
assurances  and  things  for  further  or  better  assur- 
ing all  or  any  of  the  said  premises  to  the  use  of 
the  said  C.  D.,  his  heirs  and  assigns,  as  by  him  or 
them  shall  be  reasonably  requii-ed.  In  witness  &c. 

THE  SCHEDULE  to  which  the  above-writ- 
ten Indenture  refers. 


tion  on  the  roils  is  frequently  incorrect;  and  that,  there- 
fore, in  the  deed  of  covenant,  it  is  often  requisite  to  give 
both  the  true  and  the  manorial  description. 


118 


CONVEYANCES. 


XL 


Parties. 


R;cital  of 
estate. 


— of  con- 
tract for 
Bale. 


Conveyance  of  a  Contingent   Estate   (a)   in 
Copyholds. 

This  indenture,  made  &c.,  between  A.  B., 
of  &c.  [vendor],  of  the  one  part,  and  C.  D.,  of  &c. 
[piA/rchaser],  of  tlie  other  part.  Wheeeas  [recite 
tlie  instrument  by  which  the  estate  was  created  and 
tJie  subsequent  events  formally ,  or  proceed  in  this 
manner,  with  variations  according  to  circum- 
stances ■]  under  the  will,  dated  the day  of 

— ,— ,  of ,  deceased,  and  of  several  subsequent 

events,  the  said  A.  B.,  as  one  of  the children 

of ,  his  mother,  is  now  presumptively  en- 
titled in  reversion  immediately  expectant  on  the 

death  of  the  said  ,  and,  in  the  event  of  his 

surviving  her,  to  the  inheritance,  according  to  the 

custom  of  the  manor  of  ,  in  the  county  of 

,  of  one share  of  the  copyhold  heredita- 
ments hereinafter  mentioned,  and  will,  in  the  event 
aforesaid,  on  the  death  of  any  one,  or  more,  or  all 
of  his  brothers  and  sisters  in  the  lifetime  of  the  said 

,  become  entitled  to  the  absolute  inheritance, 

according  to  the  custom  of  the  said  manor,  of  a 
further  share  or  shares,  or  of  the  entirety  of  the 
same  hereditaments.  And  whereas  the  said 
A.  B.  has  agreed  with  the  said  C.  D.  for  the  sale 


(a)  See  supra,  p. 
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to  him  of  the  said  share,  shares,  or  entirety,  to 
which  he  the  said  A.  B.  is,  or  will  be  in  the 
event  or  events  aforesaid,  entitled,  and  the  in- 
heritance thereof  according  to  the  custom  of  the 
said  manor,  free  from  incumbrances,  except  the 
accustomed  rents,  tines,  heriots,  suits,  and  ser- 
vices, but  subject  to  the  estate  for  life  therein  of 
the  said ,  and  to  the  contingency  of  the  es- 
tate and  interest  of  the  said  A.  B.  in  the  same 
hereditaments  being  defeated  by  his  death  in  the 

lifetime  of  the  said .    Now  this  indenture  witnesseth. 

WITNESSETH,  that,  in  pursuance  of  the  said  agi-ee- 

ment,  and  in  consideration  of  the  sura  of  £ Considera- 

to  the  said  A.  B.  this  day  paid  by  the  said  C  D.  '^'°"' 
(the  receipt  whereof  the  said  A.  B.  doth  hereby  Receipt, 
acknowledge),    he  the  said  A.  B,  doth  hereby  operative 
grant  and  dispose  of  (a)  imto  the  said  C.  D,,  his  ^^^  ^' 

heirs  and  assigns  all  that  the shai-e,  and  parcels. 

all  and  every  other  the  shares,  share,  or  entirety 
to  which  the  said  A.  B.  is,  or  will  be  in  the  event 

of  his  surviving  the  said ,  entitled  of,  [parcels 

— general  loords,  supra  pp.  96-7],  and  all  the 
estate  and  interest  of  the  said  A.  B,  in  the  said 
premises,  TO  hold  the  said  premises  unto  and  Habendum. 
to  THE  USE  of  the  said  C  D.,  his  heirs  and  assigns, 
subject  to  the  estate  for  life  therein  of  the  said 

,  and  to  the  contingency  of  the  estate  and 

interest  of  the  said  A.  B.  in  the  said  heredita- 
ments being  defeated  by  his  death  in  the  lifetime 
of  the  said ,  and  according  to  the  custom  of 

(a)  See  the  words  of  sect.  6  of  the  statute,  supra,  p.  85. 
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the  said  manor,  and  by  and  under  tlie  accustomed 
Covenants    rents,  fines,  lieriots,  suits,  and  services.    And  the 

by  vendor  ' 

for  right  to  SAID  A.  B.  doth  hereby,  for  himself,  his  heirs,  ex- 
convey,  free 
fromincum-  ecutors,    and  administrators  covenant  with  the 

brances; 

said  C.  D.,  his  lieirs  and  assigns,  that,  notwith- 
standing anything  by  the  said  A.  B.,  or  the 
said  [testator'\,  or  any  of  his  ancestors  done,  or 
knowingly  suffered,  he  the  said  A.  B.  now  hath 
])ower  to  grant  and  dispose  of  all  and  singular  the 
said  premises  unto  and  to  the  use  of  the  said 
C.  D.,  his  heirs  and  assigns,  subject  as  and  in 
manner  aforesaid,  but  free  from  incumbrances; 
AND  THAT,  Subject  to  the  estate  for  life  and  contin- 
gency aforesaid,  all  the  said  premises  may  be  quiet- 
ly entered  into,  held,  and  enjoyed  without  any 
interruption  by  the  said  A.  B.  or  the  said  [testator^, 
or   any   person    lawfully   or  equitably  claiming 

and  fur         through  him  or  anv  of  his  ancestors  ;  and  that 

further  °  .  . 

assurance,  he  the  Said  A.  B.  and  his  heirs,  and  every  other 
person  lawfully  or  equitably  claiming  through  or 
in  trust  for  him,  or  the  said  [testator],  or  any  of 
his  ancestors,  will,  at  all  times  at  the  cost  of  the 
said  C.  D.,  hLs  heirs  or  assigns,  execute  and  do 
all  such  assurances  and  things,  for  further  or  bet- 
ter assuring  all  or  any  of  the  said  premises  unto 
and  to  the  use  of  the  said  C.  D.,  his  heirs  and  as- 
signs, subject  as  and  in  manner  aforesaid,  as  by 
him  or  them  shall  be  reasonably  reqviired.  In 
WITNESS,  &c. 

THE  SCHEDULE  to  which  the  above-written 
Indenture  refers. 
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XII. 

Assignment  q/"  Leaseholds  on  a  Sale. 

This  indenture,  made  &c.,  between  A.  Pai-tics. 

B.,  of  &c.  [vendo)'],  of  the  one  part,  and  C.  D.,  of 

&c.  [purchase7-],  of  the  other  part.    Whereas,  by  Recital  of 

an  indenture  of  lease,  dated  the day  of ,  ^*  ' 

and  expressed  to  be  made  between  [parties],  all 
that  &c.  [jjarcels  from  the  lease],  with  the  ap- 
purtenances, were  demised  to  the  said  G.H.,  his  ex- 
ecutors, administrators,  and  assigns,  for  the  term 

of years  from  the day  of ,  at  the 

yearly  rent  by  the  same  indenture  reserved,  and 
subject  to  certain  covenants  and  conditions  there- 
in contained,  and  by  the  lessee,  his  executors,  ad- 
ministrators, and  assigns  to  be  observed  and  per- 
formed (a).  And  whereas  the  said  premises  are  —of  its 
now  vested  in  the  said  A.  B.  for  the  residue  of  come  vested 

.  1     .  ff  /■i\  i  in  vendor ; 

the  said  term  of years  (6).     And  whereas  _^j.^jj^ 

the  said  A.  B.  hath  agreed  with  the  said  C.  D.  for  ^ontract 
the  sale  to  him,  for  the  sum  of  £ ,  of  the  pre- 
mises aforesaid,  for  the  residue  of  the  said  term, 
and  subject  to  the  rent,  covenants,  and  conditions 

(a)  In  assigning  leaseholds,  the  lease  is  usually  recited 
and  the  parcels  set  out  in  the  recital  ;  and  in  stating  the 
parcels,  the  exceptions  (if  anj')  should  either  be  set  out  or 
mentioned,  so  as  to  shew  what  was  actually  demised. 

(6)  It  is  usual  particularly  to  refer  to  the  last  assign- 
ment, viz.  that  to  the  vendor;  but,  as  nothing  is  gained 
by  this  reference,  it  has  been  omitted. 
G 
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aforesaid,    but   free   from   otlier  incumbrances. 

Witneseeth.   NoW    THIS    INDENTURE  WITNESSETH,  tbat,  in  pur- 

Considera-    suance  of  tlie  said  agi-eement,  and  in  consideration 

*'°"-  of  tbe  sum  of  £ to  the  said  A.  B.  this  day 

Receipt.        paid  by  the  said  C.  D.,  (the  receipt  whereof  the 

Assignment.  Said  A.  B.  doth  hereby  acknowledge),  he  the  said 

A.  B.  doth  hereby  assign  unto  the  said  C.  D.,  his 

Parcels.        executors,  administratoi-s,  and  assigns,  all  and 

SINGULAR  the  said ,  hereditaments,  and  pi'e- 

mises  by  the  said  indenture  of  the  day  of 


[^ease]  expressed  to  be  demised  (a),  with 

their  rights,  easements,  and  appurtenances,  AND 

ALL  the  estate  and  interest  of  the  said  A.  B.  in 

Habendum    the  said  premises,  TO  hold  the  said  premises  unto 

the  said  C.  D.,  his  executors,  administrators,  and 

assigns,  for  the  residue  of  the  said  term  of 

years,  at  the  rent  and  subject  to  the  covenants 


(a)  If  houses,  or  other  buildings,  have  been  erected 
since  the  date  of  the  lease,  so  as  to  vary  the  description 
of  the  property,  they  should  be  mentioned  thus  : — 

"  together  with    all  those  messuages  and 

buildings  which  have  been  built  on  the  said  ground 
since  the  date  of  the  said  lease," 
or  in  some  similar  way.  If  the  houses  are  numerous, 
they  may  be  placed  in  a  schedule,  and  referred  to  accord- 
ingly: this  is  particularly  convenient  when  it  is  desired 
to  shew  the  tenancy  and  rental.  Sometimes,  common 
general  words,  as  in  conveyances  of  freehold,  are  added, 
especially  when  the  lease  is  of  long  standing,  so  that  ap- 
purtenances may  have  been  acquired  by  user  since  its 
creation. 
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and  conditions  in  the  said  lease  reserved  and  con- 
tained, and  licncefortli  by  the  lessee,  his  executors, 
administrators,  and  assigns  to  be  paid,  performed, 
and  observed.     And  the  said  A.  B.  doth  here-  Covenant 

bj'  vcnaov, 

by,  for  himself,  his  heirs,  executors,  and  adminis-  t'lat  rent 

•"  '  '  '  and  cove- 

trators,  covenant  with  the  said  C.  D.,  his  execu-  nautshaye 

been  paid 

tors,  administi-ators,  and  assigns,  that,  notwith-  •'"f^.*'^-. 
standing  anything  by  the  said  A.  B.  done,  omit- 
ted, or  knowingly  sullered(rt),  the  rent, covenants, 
and  conditions  in  the  said  lease  reserved  and  con- 
tained, and  by  the  lessee,  his  executors,  adminis- 
trators, and  assigns  to  be  paid,  performed,  and 
observed,  have  been  paid,   performed,   and  ob- 
served up  to  the  date  of  these  presents  :  and  that,  — fov  right 
notwithstanding  any  such  thing  as  aforesaid (o),  free  n-om 
he  the  said  A.  B.  now  hath  power  to  assign  all  brances; 
and  singular  the  said  premises  unto  the  said  C. 
D.,  his  executors,  administrators,  and  assigns,  for 
the  term,  and  subject  as  and  in  manner  afore- 
said, free  from  incumbrances  ;  and  that  all  the  and  for 

.  .  .      ,  ,   .  J  further 

said  premises  may  be  quietly  entered  into  and  assurance, 
during  the  said  term  held  and  enjoyed  without 
any  interruption  by  the  said  A.  B.,  his  executors 
or  administrators,  or  any  person  lawfully  or  equit- 
ably claiming  through   him;  and  that  he   the 


(«)  As  to  the  shape  of  this  coveuant  see  Dart,  Vend. 
&  Pui-ch.,  3rd  edit.  p.  354. 

(6)  It  is  usual  to  insert  a  covenant  that  the  lease  is 
valid;  but  this  seems  implied  by  the  covenant  for  right 
to  assign,  and  is,  therefore,  omitted. 
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said  A.  B.,  his  executors  and  administrators,  and 
eveiy  other  person  lawfully  or  equitably  claiming 
through  or  in  trust  for  him,  will,  at  all  times,  at 
the  cost  of  the  said  C.  D.,  his  executors,  adminis- 
tratora,  or  assigns,  execute  and  do  all  such  assur- 
ances and  things  for  further  or  better  assuring  all 
or  any  of  the  said  premises  unto  the  said  CD., 
his  executors,  administrators,  and  assigns,  for  the 
then  residue  of  the  said  term,  subject  as  and  in 
manner  aforesaid,  as  by  the  said  C  D.,  his  execu- 
tors, administrators,  or  assigns  shall  be  reason- 
Covenant  by  aijiy  required.  And  the  said  C.  D.  doth  hereby, 

purchaser  j         i. 

to  pay  vent    for  himself,  his  heirs,  executors,  and  admini.sti-a- 

andoliserve 

coveuants,  tors,  covenant  with  the  said  A.  B.,  his  .executors 
and  administrators,  that  he  the  said  C.  D.,  his  ex- 
ecutors, administrators,  or  assigns  will  henceforth 
pay  the  said  rent  by  the  said  lease  reserved, 
and  perform  and  observe  all  the  covenants  and 
conditions  therein  contained,  and  by  the  lessee, 
his  executors,  administrators,  or  assigns  hence- 
and  indera-  forth  to  be  performed  and  observed,  and  will  keep 
fn  respect"'^  the  said  A.  B.,  his  heirs,  executors,  and  adminis- 
trators indemnified  against  all  actions,  suits,  ex- 
penses, and  claims  on  account  of  the  non-payment 
of  the  said  rent  or  any  part  thereof,  or  the  breach, 
or  non-performance  or  non-observance  of  the  said 
covenants  and  conditions,  or  any  of  them  (a).  In 
WITNESS  &c. 

(a)  Every  vendor  of  a  lease,  except  the  assignees  of  a 
bankrupt,  Wilkins  v.  Fry,  1  Mer.  244,  is  entitled  to  this 
covenant.  (See  1  Davidson's  Precedents  in  Conveyancing, 
477). 
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XIII. 


Conveyance  of  Freeholds,  and  Covenant 
to  surrender  Copyholds  to  a  Pur- 
chaser. 

This  indenture,  made  &c.,  between  A.  B.,  Panics, 
•of  &c.  \yendor\  a  widower(rt),  of  the  one  pai't,  and 
C.  D.,  of  (fee.   \jmrcluiser],  a  bachelor (6),  of  the 
othei"  part,  witnesseth,  that,  in  consideration  of  Witnesseth. 

the  sum  of  £ to  the  said  A.  B.  this  day  paid 

by  the  said  C.  D.,  for  the  purchase  of  the  here- 
ditaments intended  to  be  hereby  granted  (the  re-  Receipt, 
ceipt  whereof  the  said  A.  B.  doth  hereby  acknow- 
ledge), he  the  said  A.  B.  doth  hereby  grant  unto  Conveyance 
the  said  C.  D.,  his  heirs  and  assigns,  all  those  p^r^eis 

and  hereditaments  situate  in  the  parish  of 

,  in  the  county  of ,  delineated  in  the 

plan  in  the  margin  of  these  presents,  and  therein 

coloured  ,  and  specified  in  the  first  part  of 

the  schedide  hereunder  written  (c),  [general  words, 

(a)  See  supra,  p.  107,  n.  (a),     (b)  See  supra,  p.  96,  n.  (a). 

(c)  If,  as  is  often  the  case,  the  freeholds  and  copyholds 
cannot  be  distiuguished,  the  freehold  parcels  may  run 
thuB: — 

"  ALL  SUCH  PARTS  of  the and  hereditaments 

situate  in  the  parish  of ,  in  the  county  of 

,  delineated  in  the  plan  in  the  magin  of  these 

presents,  and  specified  in  the  schedule  hereunder 
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Uubeudum.  supra,  ]}.  97],  TO  HOLD  the  said  premises  unto  the 
said  C.  D.,  his  heirs  and  assigns,  to  the  use  of  the 
said  CD.,  his  heirs  and  assigns.     And  this  in- 

Witnosseth    DENTURE  ALSO  WITNESSETH,  that,  in  consideration 

paid  by  the  said  C  D.,  for  the  purchase  of  the 
hereditaments  hereinafter  covenanted  to  be  sur- 

R<;ceipt.  rendered  (the  receipt  whereof  the  said  A.  B.  doth 
hereby  acknowledge),  he  the  said  A.  B.  doth  here- 

Covenaut  to  by,  for  himself,  his  heirs,  executors,  and  adminis- 

copyhoids.  trators  covenant  with  the  said  C.  D.  and  his  heirs, 
that  he  the  said  A.  B.  or  his  heirs,  and  all  other 
necessary  parties  (if  any),  will  forthwith  effectu- 
ally surrender  into  the  hands  of  the  lord  of  the 
manor  of ,  in  the  county  of ,  according 

Parcels.  to  the  custom  thereof,  all  those and  here- 
ditaments, situate  in  the  parish  aforesaid,  deli- 
neated in  the  plan  aforesaid,  and  therein  coloured 

,  and  specified  in  the  second  part  of  the  said 

schedule  hereunder  written  (all  which  said 


and  hereditaments  are  in  the  court-rolls  of  the 
said  manor  described  as  follows  («);  (that  is  to 


written,  as  are  of  freehold  tenure  (all  which  parts, 
so  far  as  the  same  are  known,  are  distinguished  in 
the  said  plan  by  the  colour  ,  and  are  indi- 
cated in  the  said  schedule)." 

(a)  When  the  freeholds  and  copyholds  cannot  be  dis- 
tinguished, the  copyhold  parcels  may  run  thus  : — 

"  ALL  SUCH  PARTS  of  the  said and  heredita- 
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say),  [description  from  the  rolls — general  words, 
su])ra,  ]}.  97,  without  the  estate  clauseY),  TO  the  To  the  use 
USE  of  the  said  C.  D.,  his  heirs  and  assigns,  ac-  chaser, 
cortliiig  to  the  custom  of  the  said  manor,  and  by 
and  under  the  accustomed  rents,  fines,  heriots, 

STlits,  and  Sei-viceS.     And  it  is  hereby  declared,  Declaration 
'  ,  /  that  the 

that  the  aforesaid  freehold  and  copyhold  heredi-  price  is  ap- 

)iortioned 

taments  were  contracted  to  be  sold  by  the  said  forthepur- 

lK)se8  of  the 

A.  B.  to  the  said  C.  D.  at  the  sum  of  £, (the  stamp  Acts. 

aggi-egate  of  the  aforesaid  sums  of  .£ and 

£, ),  as  an  entire  price  for  the  whole,  and 

that  the  aforesaid  division  and   apportionment 
thereof  are  made  only  for  the  purposes  of  the  Act 
imposing  an  ad-valorem  stamp  duty  upon  con- 
veyances XTpon  sales.      And  the  said  A.  B.  doth  Covenant 
hereby,  for  himself,  his  heirs,  executors,  and  ad-  for  right  to 

•    •  .1        1  •  1  /-(    T^     1  •     convey,  free 

miiustrators,  covenant  with  the  said  U.  D.,  his  from  incum- 
heirs  and  assigns,  that,  notwithstanding  anything 
by  the  said  A.  B.  or  any  of  his  ancestoi's  done,  or 
knowingly  suffered,  he  the  said  A.  B.  now  hath 
power  to  grant  all  and  singular  the  said  premises 
liereinbefore  expressed  to  be  hereby  granted,  and 


ments  delineated  in  the  plan  aforesaid,  and  speci- 
fied in  the  schedule  aforesaid,  as  are  of  copyhold 
tenure  (all  which  parts,  so  far  as  the  same  are 
known,  are  distinguished  in  the  said  plan  by  the 

coloui* and  are  indicated  in  the  said  schedule, 

and  in  the  court-rolls  of  the  said  manor  are  de- 
scribed as  follows;  (that  is  to  say)  )," 


assurance. 
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to  surrender  all  and  singular  tlie  said  premises 
hereinbefore  covenanted  to  be  surrendered  to  the 
use  of  the  said  C.  D.,  his  heirs  and  assigns,  in 
— for  further  nianner  aforesaid,  free  from  incumbrances;  and 
THAT  all  the  several  premises  aforesaid  may  be 
quietly  entered  into,  held,  and  enjoyed  by  the 
said  C.  D.,  his  heirs  and  assigns,  without  any  in- 
terruption by  the  said  A.  B.  or  any  person  lawfully 
or  eqviitably  claiming  through  or  in  trust  for  him 
or  any  of  his  ancestors;  and  that  he  the  said  A. 
B.  and  his  heirs,  and  every  other  person  lawfully 
or  equitably  claiming  through  or  in  trust  for  him 
or  any  of  his  ancestors,  will,  at  all  times,  at  the 
cost  of  the  said  C.  D.,  his  heirs  or  assigns,  execute 
and  do  all  such  assurances  and  things  for  further 
or  better  assuring  all  or  any  of  the  said  premises 
respectively  to  the  use  of  the  said  C.  D.,  his  heirs 
and  assigns,  as  by  him  or  them  shall  be  reason- 
ably required.     In  witness  &c. 

THE  SCHEDULE  to  which  the  above-wi'itten 
Indenture  refers. 

Part  I.  Part  II. 
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Conveyance  o/*  Freeholds  and  Leaseholds  to  a 

Purchaser. 
This  indenture,  made  &c.,  between  A.  PartieB. 
B.,  of  &c.  [vendor],  who  has  been  married  since 
the   1st  day  of  January,    1834  (a),   of  the    one 
part,  and  C.  D.,  of  &c.  [purcluiser],  a  bachelor  (6), 
of  the  other  ])art,   ^recital  of  the  lease,  and  of  its 
being  vested  in  tlie  vendor,  supra,  p.  121].     And  contract 
whereas  the  said  A.  B.  has  agreed  with  the  said 
C.   D.   for    the    sale    to    him,  for    the    sum    of 

£ ,  of  the    hereditaments    intended    to    be 

hereby  gi-anted,  in  fee-simple  in  possession, 
free  from  incumbrances,  and  also  of  the  said 
leasehold  premises  for  the  residue  of  the  said 
term,  and  subject  to  the  rents,  covenants, 
and  conditions  aforesaid,  but  free  from  other 
incumbrances.  Now  this  indenture  wit-  witnessetb. 
nessetii,  that,  in  pursuance  of  the  said  agree- 

pient,  and  in  consideration  of  tlie  sum  of  £> 

to  the  said  A.  B.  this  day  paid  by  the  said  C.  D., 

(the  receipt  whereof  the  said  A.  B.  doth  hereby  Receipt. 

acknowledge),  he  the  said  A.  B.   doth   hereby  conveyance 

gi-aut  unto  the  said  C.  D.,  his  heii-s  and  assigns,  ° 

[freehold  j)arcels,  and  general  words,  supra,  pp. 

96,  97,  with  the  addition  of  tlie  reference  to  a  dis- 


(a)  See  supra,  p.  107,  n.  (a),     (b)  See  supra,  p.  96,  n.  (a). 
G    3 
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Witnopseth 
secondly. 


Assignment 
of  lease- 
holJp. 


tinyuishing  colour  on  the  plan,  see  supra,  p.  126], 
Habendum,  to  HOLD  tlie  Said  premises  UNTO  the  said  C.  D., 
his  heirs  and  assigns,  TO  the  use  of  the  said  C. 
D.,  his  heirs  and  assigns.  And  this  indenture 
ALSO  WITNESSETH,  that,  in  further  pursuance  of 
the  said  agreement,  and  for  the  consideration 
aforesaid,  he  the  said  A.  B.  doth  hereby  assign 
unto  the  said  C.  D.,  his  executors,  administra- 
tors,   and  assigns,   all  and  singular  the  said 

,  hereditaments,  and  premises  by  the  said 

indenture  of  the  day  of [lease"]  ex- 
pressed to  be  demised  (a),  and  wliich  are  deline- 
ated in  the  said  plan  in  the  raai'gin  of  these  pre- 
sents,   and  therein    coloured  ,    with   their 

rights,   easements,   and  appurtenances,   and  all 

the  estate  and  interest  of  the  said  A.  B.  in  the 

nabendum.  Said  premises,  to  hold  the  said  premises  unto 

the  said  C.  D.,  his  executors,  administrators,  and 

assigns,  for  the  residue  of  the  said  term  of  

years,  at  the  rents  and  subject  to  the  covenants 
and  conditions  in  the  said  lease  reserved  and 
contained,  and  henceforth  by  the  lessee,  his  ex- 
ecutors, administrators,  and  assigns  to  be  paid,  per- 
formed, and  observed.  And  the  said  A.B.  doth 
hereby,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenant  with  the  said  C.  D.,  his 
heirs,  executors,  administrators,  and  assigns  re- 
spectively, that,  notwithstanding  anything  by  the 
said  A.  B.  done,  omitted,  or  knowingly  suffer- 


Covenant 
by  vendor, 
that  rents 
and  cove- 
nants ha%'e 
been  paid 
and  per- 
formed ; 


(a)  See  supra,  p.  122,  n.  (a). 
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ed,  the  rents,  covenants,  and  conditions  in  the 
said  lease  reserved  and  contained,  and  by  the 
lessee,  his  executors,  administrators,  and  assign8 
to  be  paid,  performed,  and  observed,  have  been, 
paid,  performed,  and  observed  up  to  the  date  of 
these   presents ;     and    that,    notwithstanding  —for  right 

to  CODVCV 

anything  by  the  said  A.  B.  or  any  of  his  ances-  free  from' 
tors  done,  or  kiiowingly  suffered,  he  the  said  A.  branccs ; 
B.  now  hath  power  to  grant  all  and  singular  the 
said  premises  hereinbefore  expressed  to  be  here- 
by granted  to  the  use  of  the  said  C.  D.,  his  heirs 
and  assigns,  in  manner  aforesaid,  free  from  in- 
cumbrances, and  to  assign  all  and  singular  the 
said  premises  hereinbefore  expressed  to  be  here- 
by assigned  unto  the  said  C.  T>.,  his  executors, 
administrators,  and  assigns,  for  the  term,  and 
subject  as  and  in  manner  aforesaid,  free  from  in- 
cumbrances; AND  THAT  all  the  several  premises  —for further 
aforesaid  may  be  quietly  entered  into,  held,  and 
enjoyed  by  the  said  C.  D.,  his  heirs,  executors, 
administrators,  and  assigns  respectively,  without 
any  interruption  by  the  said  A.  B.,  or  any  per- 
son lawfully  or  equitably  claiming  through  or  in 
trust  for  him  or  any  of  his  ancestors;  and  that 
he  the  said  A.  B.,  his  heirs,  executors,  and  ad- 
ministrators, and  eveiy  other  person  lawfully  or 
equitably  claiming  through  or  in  trust  for  him 
or  any  of  his  ancestors,  will,  at  all  times,  at  the 
cost  of  the  said  C.  D.,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  execute  and  do  all  such 
assurances  and  things   for  further  or  better  as- 
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suring  all  or  any  of  the  said  premises  hereinbe- 
fore expressed  to  be  hereby  granted  to  the  use 
of  the  said  C.  D.,  his  heirs  and  assigns,  and  all 
or  any  of  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  assigned  unto  the  said  C. 
D.,    his  executors,  administrators,  and  assigns, 

for  the  then  residue  of  the  said  term  of  

years,  subject  as  and  in  manner  aforesaid,  as  by 
the  said  C.  D.,  his  heirs,  executors,  administra- 
tors, or  assigns,  respectively,  shall  be  reasonably 
required.  [Covenant  hy  purchaser  to  pay  rents, 
and  observe  covenants,  and  indemnify  vetidor  in 
respect  thereof,  supra,  p.  124.]     In  witness  &c. 

THE    SCHEDULE    to   which    the   above- 
written  Indenture  refers. 


XV. 

Conveyance  of  Freeholds  and  Leaseholds, 
and  Covenant  to  surrender  Copyholds  to  a 
Purchaser. 

PaiUcs.  This  indenture,  made  &c.,  BETWEEN  A. 
B.,  of  &c.  [vendor],  a  widower  (a),  of  the  one 
part,  and  C.  D.,  of  &c.  [jjurchaser],  a  bachelor  (6), 
of  the  other  part.  "Whereas  [recital  of  the  lease 
and  of  its  being  vested  in  the  vendor,  supra,  p. 

(a)  See  supra,  p.  107,  n.  (a),     {h)  See  supra,  p.  96,  n.  (a). 
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121].     And  wheueas  the  said  A.  B.  has  agreed  J^„^;^,|.t'*Lr 
with  the  said  C.  D.  for  the  sale  to  him,  for  the  ^ais; 
sum  of  £ ,  of  the  freehold  hereditaments  in- 
tended to  be  hereby  granted,  in  fee-simple  in  pos- 
session, free  from  incumbrances,  and  of  the  copy- 
hold hereditaments  hereinafter  covenanted  to  be 
surrendered,  and  the  inheritance  thereof  in  pos- 
session, according  to  the  custom  of  the  manor  of 
•which  the  same  are  holden,  free  from  incum- 
brances, except  th e  accustomed  rents,  fines,  heriots, 
suits,  and  services,  and  of  the  said  leasehold  pre- 
mises for  the  residue  of  the  aforesaid  term,  and 
subject  to  the  rents,  covenants,  and  conditions 
aforesaid,  but  free  from  other  incumbrances.   And 
WHEREAS,  for  the  purposes  of  the  Act  imposing  an  ^^'"^PP^^'f 
advalorem  stamp  duty  on  conveyances  on  sales,  purchase-^ 

£ has  been  apportioned  as  the  price  of  the  the  stamp 

said  freehold  and  leasehold  hereditaments,  and 
£ as  the  price  of  the  said  copyhold  heredita- 
ments (a).  Now  THIS  INDENTURE  WITNESSETH, 
that,  in  pursuance  of  the  said  agreement,  and  in  witnessetii. 


(ffl)  It  will  be  seen,  that  in  this  Precedent  the  appor- 
tionment for  the  purposes  of  the  stamp  duty  is  managed 
differently  from  the  apportionment  in  Precedent  XIII , 
supra,  p.  127.  If  the  purchase-money  is  to  be  paid  to 
more  than  one  hand,  as  to  a  mortgagor  and  his  mortgagee, 
or  by  more  than  one  hand,  as  by  a  purchaser  and  his 
mortgagee,  it  is  inconvenient  to  do  more  than  state  the 
apportionment  in  a  recital,  nor  is  more  required. 
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considera-    considei'ation  of  tlic  sum  of  £ [the  xoholepur- 

*'°"'  chase-money]  to  the  said  A.  B.  tliis  day  paid  by 

neceipt.       the  said  C.  D.,  (the  receipt  whereof  the  said  A. 

Conveyance  B.  doth  hereby  acknowledge),  he  the  said  A.  B. 

of  freeholds.  j^^|^  hereby  grant  unto  the  said  C.  D.,  his  heirs 

and  assigns,  [freehold  parcels,  and  general  words, 

Habendum,  supra,  j7.  125],  TO  HOLD  the  said  premises  unto 

the  said  C.  D.,  his  heirs  and  assigns,  to  the  use 

of  the  said  C.  D.,  his  heirs  and  assigns.     And 

Witnesseth     THIS   INDENTURE   ALSO   WITNESSETH,   that,  in  fur- 

secondiy.  ^^^^  pursuance  of  the  said  agreement,  and  for 
Covenant  to  the  consideration  aforesaid,  he  the  said  A.  B, 
cow'hoWs  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  C.  D. 
and  his  heirs,  that  he  the  said  A.  B.  and  his 
heirs,  and  all  other  necessary  parties  (if  any), 
will    forthwith   effectually   surrender    into   the 

hands  of  the  lord  of  the  manor  of ,   in  the 

county  of ,  according  to  the  custom  thereof, 

totheuscof  [parcels — general  words,  supra,  p.  126],  to  the 
USE  of  the  said  C.  D.,  his  heirs  and  assigns,  ac- 
cording to  the  custom  of  the  said  manor,  and  by 
and  under  the  accustomed  rents,  fines,  heriots, 
Witnesseth  suits,  and  services.     And  this  indenture  also 
^"        WITNESSETH,  that,  in  further  pursuance  of  the 
Assignment  Said  agreement,  and  for  the  consideration  afore- 
hoids.'"''       said,  he  the  said  A.  B.  doth  hereby  assign  unto 
the  said  C.  D.,  his  executors,  administrators,  and 
asiigns,  all  and  singular  the  said ,  here- 
ditaments, and  premises  by  the  said  indenture  of 
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the clay  of [lease]  expressed  to  be  de- 
mised (a),  with  their  rights,  easements,  and  ap- 
purtenances, AND  ALL  the  estate  and  interest  of 
the  said  A.  B.  in  the  said  premises,  TO  hold  the  Habendum. 
said  premises  unto  the  said  C.  D.,  his  executoi"S, 
administrators,  and  assigns,  for  the  residue  of  the 

said  term  of years,  at  the  rents  and  subject 

to  the  covenants  and  conditions  in  the  said  lease 
reserved  and  contained,   and  henceforth  by  the 
lessee,  his  executors,  administrators,  and  assigns, 
to  be  paid,  performed,  and  observed.     And  the  covenant 
SAID  A.  B.  d<jth  liereby,   for  himself,   his  heirs,  that  rents' 
executors,  and  administrators,  covenant  with  the  nants  have 
said  C.  D.,  his  heirs,  executors,  administrators,  audVov- 
and  assigns  I'espectively,  that,   notwithstanding  °^^^  ' 
anything  by  the   said  A.  B.    done,  omitted,   or 
knowingly  suffered,  all  and  singular  therents, 
covenants,   and  conditions  in  the  said  lease  re- 
served and  contained,  and  by  the  lessee,  his  ex- 
ecutors, administrators,  and  assigns  to  be  paid, 
performed,  and  observed,  have  been  paid,  per- 
formed and  observed,  up  to  the  date  of  these 
presents ;      and     that,     notwithstanding     any-  _f,^r  right 
thing  by  the  said  A.  B.  or  any  of  his  ancestors  f^,o°frJm  in- 
done  or  knowingly  suffered,  he  the  said  A.  B.  cumbrances; 
now  hath  power  to  grant  all  and  singular  the 
said  premises  hereinbefore  expressed  to  be  here- 
by gi-anted,  and  to  surrender  all  and  singular  the 
said  i)remises  hereinbefoi'e  covenanted  to  be  sur- 


(a)  See  supra,  p.  122,  n.  (a). 
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rendered,  to  tlie  use  of  the  said  C.  D.,  his  heirs 
and  assigns,  in  manner  aforesaid,  free  from  in- 
cumbrances, and  to  assign  all  and  singular  the 
said  premises  hereinbefore  expressed  to  be  here- 
by assigned  vinto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  for  the  term,  and 
subject  as  and  in  manner  aforesaid,  free  from  in- 
cumbrances; AND  THAT  all  the  several  premises 
aforesaid  shall  be  quietly  entered  into,  held,  and 
enjoyed  by  the  said  C.  D.,  his  heirs,  executors, 
administrators,  and  assigns  respectively,  without 
any  interruption  by  the  said  A.  B.,  or  any  per- 
son claiming  through  or  in  trust  for  him  or  any 
—for  further  of  his  ancestors :  and  that  he   the  said  A,  B., 

assurance.  ,      .    . 

his  heirs,  executors,  and  administrators,  and 
every  other  person  lawfully  or  equitably  claim- 
ing thi'ough  or  in  trust  for  him  or  any  of  his 
ancestors,  will,  at  all  times,  at  the  cost  of  the 
said  C.  D.,  his  heirs,  executors,  administrators, 
or  assigns,  execute  and  do  all  such  assurances 
and  things  for  further  or  better  assui'ing  all  or 
any  of  the  said  premises  hereinbefore  expressed 
to  be  hereby  gi'anted,  and  hereinbefore  cove- 
nanted to  be  surrendered  respectively  to  the  use 
of  the  said  C.  D.,  his  heirs  and  assigns,  and  all 
or  any  of  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  assigned  unto  the  said  C. 
D.,  his  executors,  administrators,  and  assigns,  for 

the  then  residue  of  the  said  term  of years, 

subject  as  and  in  manner  aforesaid,  as  by  the 
said  C.  D.,  his  heirs,  executors,  administrators, 
or  assigns,  respectively,  shall  be  reasonably  re- 
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quired.  [Covenants  by  jm^rchaser  to  pay  rents, 
and  observe  covena^its,  and  indemnify  vendor  in 
respect  thereof,  supra,  p.  124].     In  witness  &c. 

THE    SCHEDULE    to   wliich    the    above- 
written  Indenture  refers. 

Part  I.         Part  II. 
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XVI. 

Assignment  of  a  Policy  q/ Assurance. 

This  INDENTUPtE,  made  &c.,  between  A.B.,  Parties. 
of  &c.  \yendor\  of  the  one  part,  and  C.  D.,  of  &c. 
[purchaser'],  of  the  other  part,  WITNESSETH,  that,  Wjtnesseth. 
in  consideration  of  the  sum  of  £ ,  to  the  said  Considera- 

tion. 

A.  B.  this  day  paid  by  the  said  C.  D.,  (the  re-  Receipt, 
ceipt  whei-eof  he  the  said  A.  B.  doth  hereby  ac- 
knowledge), he  the  said  A.  B.  doth  hereby  assign  Assignment. 
unto  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  all  that  policy  of  assurance  on  the  Parcels. 

life  of  him  the  said  A.  B.  granted  by  the 

Assurance  Society,  dated  the day  of , 

numbered ,  for  the  sum  of  £ ,  and  under 

the  annual  premium  of  ;  and  all  monies 

assured  or  to  become  payable  by  or  under  the 
said  policy,  and  the  full  benefit  thereof,  and  all 
the  estate  and  interest  of  the  said  A.  B.  in  the 
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Covenant 
that  the 
policy  is 
valid. 


Habendum:  Said  premises,  TO  HOLD  the  said  premises  unto  tLe 
said  C.  D.,  liis  executors,  administrators,  and  as- 
signs. And  the  said  A.  B.  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators, 
covenant  with  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  that,  notwithstanding 
anything  by  him  the  said  A.  B.  done  or  omitted, 
or  knowingly  suffered,  the  aforesaid  policy  is  now 

valid,  and  in  full  force,  for  the  said  sum  of  £ , 

and  for  all  bonuses  and  additions  (if  any)  which 
have  been  added  or  made  thereto,  and  that,  not- 
withstanding any  such  thing  as  aforesaid,  he  tlie 
said  A.  B.  now  hath  power  to  assign  the  said  pre- 
mises unto  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  in  manner  aforesaid,  and  free 
from  incumbrances ;  and  that  he  the  said  A.  B. 
will  not  do,  or  omit,  or  knowingly  suffer  anything 
whereby  the  said  policy  may  be  vitiated  or  ren- 
dered void  or  voidable,  or  the  said  C  D.,  his  ex- 
ecutors, administrators,  or  assigns  may  be  pre- 
vented from  receiving  the  said  sum  of  £ ,  or 

any  bonuses  or  additions  thereto,  or  any  part 
thereof,  respectively ;  and  that,  if  the  said  A.  B. 
shall  do  or  suffer  anything,  whereby  any  addi- 
tional premium  or  payment  shall  become  payable 
for  keeping  the  said  policy  in  force,  then  he  the 
said  A.  B.  will,  from  time  to  time,  and  at  all 
times,  duly  and  punctually  pay  such  additional 
premium  or  payment,  so  as  to  keep  the  said  policy 
in  force ;  and  that  he  the  said  A,  B.,  his  execu- 
tors and  administrators,  and  every  person  law- 


— for  right 
to  assign. 


— ^not  to 
avoid  tlie 
policy ; 


— and  pay 
additional 
pretniums, 
if  incurred ; 


— for  further 
assurance. 
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fully  or  equitably  claiming  through  or  in  tn;st  for 
the  said  A.  B.,  his  executors  or  administrators, 
will,  at  all  times,  at  the  cost  of  the  said  C.  D..  his 
executors,  administrators,  or  assigns,  execute  and 
do  such  assui-ances  and  things,  for  more  effectually 
assuring  the  said  premises  unto  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  in  manner 
aforesaid,  or  for  enabling  him  or  them  to  recover 
and  receive  payment  of  the  same  respectively,  as 
by  him  or  them  shall  be  reasonably  required.  In 
WITNESS  &c.(a). 
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XVII. 

Conveyance  hy  a  Dean  and  Chapter,  with  the 
Ap2)roval  of  the  Church  Estates  Commission- 
ers. 

This  indenture,  made  &c.,  BETWEEN  The  Parti. 
Right  Worshipful  A.  B.,  clerk  &c..  Dean  of  the 

Cathedral  Church  of  ,  and  the  Chapter  of 

the  same  Church,  [vendors],  of  the  first  part,  C.  D., 
of  &c.,  E.  F.,  of  tfec,  and  G.  H.,  of  »tc.,  (the  Church 
Estates  Commissioners  constituted  and  appointed 
under  or  by  vii-tue  of  an  Act  passed  in  the  Ses- 


(a)  Notice  of  the  assignment  of  the  policy  must  be 
given  to  the  office  by  which  it  is  granted. 
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Recital  of 
lease ; 


—of  the 
agreement 
for  sale. 


sion  of  Parliament  of  the  13th  and  14th  years  of 
the  reign  of  her  present  Majesty,  intituled  "  An 
Act  to  amend  the  Laws  relating  to  the  Ecclesias- 
tical Commissioners  for  England,"  and  made  par- 
ties to  and  joining  in  these  presents  vmder  and 
by  virtue  of  the  provisions  of  an  Act  passed  in 
the  Session  of  the  14th  and  15th  years  of  the 
reign  of  her  present  Majesty,  intituled  "  An  Act 
to  facilitate  the  Management  and  Improvement 
of  Episcopal  and  Capitular  Estates  in  England," 
as  continued  and  amended  by  two  several  Acts 
passed  in  the  Sessions  of  the  17th  and  18th  and 
19th  and  20th  years  of  the  same  reign,  of  the 
second  part ;  and  I.  K.,  of  &c.  [purchaser],  of  the 
third  part.     Whereas,  by  an  indenture  of  lease 

dated  the day  of ,  and  expressed  to  be 

made  between  the  said  Dean  and  Chapter,  of 
the  one  part,  and  the  said  I.  K.,  of  the  other 
part,  the  said  Dean  and  Chapter  did  demise  unto 
the  said  I.  K.,  his  executors,  administrators,  and 
assigns,  all  that  &c.  [pm'cels  from  the  lease],  to 
hold  the  same  unto  the  said  I.  K.,  his  executors, 

administrators,  and  assigns,  from  the day  of 

then  last,  for  the  term  of  years,  at 

the  yearly  rent  by  the  same  indenture  reserved, 
and  under  and  subject  to  the  covenants  and  con- 
ditions therein  contained,  and  on  the  part  of 
the  said  lessee,  his  executors,  administrators,  and 
assigns  to  be  performed  and  observed.  And 
whereas  the  said  Dean  and  Chapter,  with  the 
approval  of  the  said  Church  Estates  Commission- 
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ers  (testified  by  tlicir  being  parties  to  and  exe- 
cuting these  presents),  lately  agreed  with  the  said 
I.  K.  for  the  sale  to  him  of  the  reversion,  estate, 
and  interest  of  them  the  said  Dean  and  Chapter 
(being  the  inheritance  iu  fee  simple  in  reversion 
expectant  upon  the  said  term  gi-anted  by  the 
hereinb>efore-recitcd  indenture  of  lease,)  in  the 
said  piece  of  land  comprised  in  the  same  in- 
denture, for. the  sum  of  £ .     And  whereas  -of  thepay- 

.      .  •     .     1  meiit  of  the 

the  said  Church  Estate  Commissioners  appointed  purchase- 

^     p  money  into 

that  the  said  purchase-money  or  sum  oi    £ ,  tiieBankof 

should  be  paid  into  the  Bank  of  England,  to  the    "^  ""' ' 
account  of  the  said  Church  Estates  Commission- 
ers, and  the  said  I.  K.  has  accordingly  paid  the 

said  purchase-money  or  sum  of  £ into  the 

Bank  of  England,  to  the  account  so  appointed. 

And  whereas  the  said  Church  Estates  Commis-  -that  the 

,1     Commis- 
sioners have  directed  that  the  conveyance  by  tlie  sioners  have 

said  Dean  and  Chapter  upon  the  sale  aforesaid  conveyance 

shall  be  made   by  these  presents,  in  form  and  °  ^™'*  ^■ 

manner  hereinafter  appearing.     Now   this   in-  witnesseth. 

denture  WITNESSETH,  that,  for  effectuating  the 

said  sale,  and  in  consideration  of  the  said  sum  cnnsiciora- 

of  £ so  paid  by  the  said  I.  K.  into  the  Bank  ^'''"• 

of  England  as  aforesaid,  (the  payment  of  Avhich  Receipt. 

same  sum,  in  manner  aforesaid,  is  testified  by  the 

memorandum  of  receii)t  hereupon  indorsed,  and 

signed  by  the  said  Church  Estates  Commissioners), 

they  the  said  Dean  and  Cluiptor  do,  by  these  pre-  Couvcyance. 

sents,  grant  and  convoy,  and  they  the  said  Church 

Estates  Commissioners  do,  by  these  presents,  con- 
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Parcels.  firm  unto  the  said  I.  K.,  liis  lieirs  and  assigns,  all 
THAT  the  revei'sion  and  inheritance  in  fee  simple, 
expectant  upon  the  expiration  or  sooner  deter- 
mination of  the  said  term  granted  by  the  herein- 
before recited  indentui-e  of  lease,  of  and  in  the 
said  piece  of  land,  described  and  comprised  in  the 
same  indenture,  and  expressed  to  be  thereby  de- 
mised as  aforesaid,  and  which  same  premises  are 
delineated  in  the  plan  drawn  in  the  margin  of 

General        these  presents,  and  therein  coloured ,  and  of 

'^'°^'^^-         and  in  all  hedges,  ditches,  fences,  ways,  waters, 
watercourses,  liberties,  privileges,  easements,  ad- 
vantages, and  appurtenances  whatsoever,  to  the 
said  piece  of  land  appertaining,  or  with  the  same 
now  or  heretofore  demised,  occupied,  or  enjoyed, 
or  reputed  or  known  as  part  or  parcel  thereof  or 
appurtenant  thereto,  and  all  the  estate,  interest, 
right,  title,  property,  claim,  and  demand  whatso- 
ever of  them  the  said  Dean  and  Chapter  in,  to, 
Habendum,  and  out  of  the  same  premises,  TO  have  and  to 
HOLD  the  said  reversion,  estate,  interest,  and  pre- 
mises, hereinbefore  expressed  to  be  hereby  grant- 
ed and  conveyed  unto  the  said  I.  K.,  his  heirs 
and  assigns,  to  the  use  of  the  said  I.  K.,  his  heirs 
Covenant      and  assigns,  for  ever.     And  the  said  Dean  and 
fo^r  further    Chapter  do  hereby,  for  themselves  and  their  suc- 
assurancc.     ^.gggQj.g^  covenant  with  the  said  I.  K.,  his  heirs  and 
assigns,  that  they  the  said  Dean  and  Chapter,  and 
their  successors,  and  every  other  person  having,  or 
lawfully  or  equitably  claiming,  any  estate,  right, 
title,  interest,  property,  claim,  or  demand,  in,  to, 


CONVEYANCES. 

or  out  of  the  said  premises  liereiubefore  expressed 
to  be  hereby  granted,  or  any  part  thereof,  by, 
from,  under,  or  in  tiiist  for  them  the  said  Dean 
and  Chapter,  or  their  successors,  shall  and  will, 
from  time  to  time,  and  at  all  times  hereaftei", 
upon  the  request  and  at  the  cost  of  the  said  I.  K., 
his  heirs  or  assigns,  execute  and  do  all  such  as- 
Bui'ances  and  things  for  further  or  better  assuring 
the  said  premises,  and  every  or  any  part  thereof, 
to  the  use  of  the  said  I.  K.,  his  heirs  and  assigns, 
in  manner  aforesaid,  as  by  him  or  them  shall  be 
reasonably  required,  (a)     In  witness  &c. 


(a)  In  practice  the  Church  Estates  Commissioner^ 
sometimes  object  to  this  covenant,  and  insert  instead  a 
common  covenant  by  the  Ecclesiastical  Corporation 
against  incumbrances. 
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iHortgageg. 


XVIII. 


Mortgage  ^?^  Fee,  ivith  Power  of  Sale  to  One 
Mortgagee. 

Parties.        ThIS  INDENTURE,  made  &c.,  between  A.  B., 

of  &c.  [pioi'tbagoi'],  of  the  one  part,  and  C.  D.,  of 

witnessetb.  &c.  [niortgctc/ee],  of  the  other  j)art,  WITNESSETH, 

Considera-     that,  in  Consideration  of  the  sum  of  ,£ this 

day  paid  to  the  said  A.  B.  by  the  said  C  D.,  (the 
Receipt.  I'eceipt  whereof  the  said  A.  B.  doth  hereby  ac- 
Covenaiit  knowledge)/'  he  the  said  A?  B.  doth  hereby,  for 
inent  oT^'  himself,  his  heirs,  executors,  and  administrators, 
money^with  Covenant  with  the  said  ■©.  D;,  his  executors  and 
tbe^end'of*^  administrators,  that  he  the  said  A.  B.,  his  heirs, 
SIX  months,  gx^jc^^o^.g^  Or  administrators,  will  pay  to  the  said 
C.  D.,  his  executors,  administrators,  or  assigns, 

the  sum  of  £ [the  princijjaf^,  with  interest 

for  the  same  iu  the  meantime  at  the  rate  of 

j^ —  per  cent,  per  annum,  on  the  V — —  day  of 

Witnessetb/'''-  '     next  (a),  without  any  deduction.    And  this 

secondly.   ^  .1     j.     r       xi, 

INDENTURE    ALSO    WITNESSETH,    that,    lOr  the  COn- 

Convcjance.  sideration  aforesaid,  he  the  said  A.  B.  doth  here-^ 
by  grant,  unto  the  said  ^  D.,  his  heirs  and  as*  a 

(a)  Six  calendar  months  frona  the  date  of  the  mortgage. 
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signs,  [parcels — general  lo&rds,  supra,  j)p.  90-7]^  ^ 

TO  HOLD  the  .said  in-emises  unto  the  said  '^.  I?.,  his  HaXxm^wxa. J  -^ )r 
heirs  and  assigns,  TO  the  use  of  the  said  )S,  B«,  J^  u-  y 
his  heirs  and  assigns.    Provided  always,  that,  if  proviso  for 
the  said  A^  B.,  his  heirs,  executors,  administra- 
tors, or  assigns,  shall  pay  unto  the  said  CL  I).,  his      / 
executors,    administrators,   or   assigns,  the    said 
sum  of  £-^ —  [the  prlacijial^'with.  interest  for 
the  same  in  the  meantime  at  the  rate  of  £-^  per 
cent,  per  annum,  on  the  said  -^—  day  of    Z*^ ''  ^ 
next,  without  any  deduction,  then  the  said  i3>  B»,  Ji  '  -^ 
his  heirs  or  assigns,  will,  at  any  time  thereafter, 
upon  the  request  and  at  the  cost  of  the  said  A-  B., 
his  heirs,  executors,  administrators,  or  assigns,  re- 
convey  the  said  premises  uato  tlie  said  iv  B.,  his 
heirs  and  assigns,  or  as  he  or  they  shall  direct. 
And  the  said  ^^.  doth  hereby,  for  himself,  his  Covenaut 

fir  payment 

heirs,  executors,  and  adniinistratoi"s,  covenant  ot  interest ; 
with  the  said  'SL'^D.,  his  executors  and  administra-  /  'K 
tors,  that,  if  the  said  sum  oi  £  ^  ''~  [the 2}rincipal], 
or  any  [»art  thereof,  shall  temain  unpaid  after 
the  said  — —  day  of  —^ —  next,  he  the  said 
A^B.,  his  heirs,  executors,  or  administrators  will, 
so  long  as  the  same  sum  or  any  part  thereof  shall 
remain  unpaid,  pay  to  the  saidH^.  "C,  his  exe- 
cutors, administrators,  or  assigns,  interest  for  the 

said  sum  of  £ ^,  or  for  so  much  tliereof  as 

shall  for  the  time  being  remain  unpaid,  at  the  rate 


r^ 


of  £-^  per  cent,  per  annum,  by  equal  half-yearly 
payments,  on  the    '  ''  '  day  of  - — —  and  the ^ 


H6 


Power  of 
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AXD  IT 


day  of ,  witlioiit  any  deduction  (a). 

IS  HEREBY  DECLARED,  that  the  Said  ^  D.7iS&-«®-' 
ecntors,  admiiiistrators,  or  assigns  may,  at  any 


time  or  times  after  the  said 


J^ 


day  of 


On  sale 
made  by 
persoual 
represeuta- 
tives,  per- 
sons having 
legal  estate 
to  join. 


PowPr  not 
to  be  exer- 
cised till 
certain 
events  shall 
happen. 


next  (6),  without  any  further  consent  on  the  part 
of  the  said"^:  B.,  his  heirs  or  assigns,  sell  the  said 
premises,  or  any  part  thereof,  either  together  or 
in  parcels,  and  either  by  public  auction  or  private 
contract,  and  may  buy  in  or  rescind  any  contract 
for  sale  and  re-sell,  without  being  responsible  for 
loss  occasioned  thereby ;  and  may  execute  and  do 
all  such  assurances  and  things  for  effectuating  any 
such  sale  as  he  or  they  shall  think  fit ;  *smJUiA^ 
jipoji.  a- sale-by-»»y-  person  or  persons  who  may... 
not  be  seised  of  the  legal  estate,  the  person  in 
whom  the  legal  estate  fehall  be  vested  shall  exe- 
cute and  do  such  assurances  and  things  for  carry- 
ing the  sale  into  effect,  ds  the  person  or  persons 
bv  whom -the  sale  shall  be>  made  shall  direct :  Pro- 
vided NEVERTHELESS,  that  the  Said  €J-,J&,,hi8-ex-x/i 
.ecutors,  administi-ators,  or  assigns,  shall  not  exe- 
cute the  power  of  sale  hereinbefore  contained, 
until  he  or  they  shall  have  given  to  the  said  A.  B.,  «^ 
his  heii-s,  executors,  administrators,  or  assigns,  or 
left  on  the  said  premises,  a  notice  in  writing  to 


(a)  A  proviso  for  quiet  enjoyment  by  the  mortgagor 
until  default  was  formerly  inserted  in  mortgages;  but  it 
is  of  no  real  use  unless  the  money  is  to  remain  for  a  term, 
and  is  therefore  generally  omitted. 

(6)  The  day  for  payment  of  the  principal  sum. 
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pay  off  the  monies  for  the  time  being  owing  ou 
tlie  security  of  these  presents,  and  default  shall       . 
have  been  made  in  such  payment  for  she.  calendar   ^ 
months  after  giving  or  leaving  such  notice,  or  until 
the  whole  or  part  of  some  half-yearly  payment  of 
interest  shall  have  become  in  aiTcar  for  three 
calendar  months  (a) :  Pkovided  also,  that,  upon  purchasers 
any  sale  purporting  to  be  made  in  pursuance  of  bound  to 
the  aforesaid  ]>ower,  no  purchaser  shall  be  bound  ^["icij  events 
to  inquire  whether  either  of  the  cases  mentioned  Ij^^ed'^'" 
in  the  clause  lastly  hereinbefore  contained  has 
happened,  nor  whether  any  money  remains  upon 
the  security  of  these  presents,  nor  as  to  the  pro- 
priety or  I'egularity  of  such  sale ;  and  notwith- 
standing any  impi'opriety  or  irregularity  whatso- 
ever in  any  such  sale,  the  same  shall,  as  i-egards 
the  purchaser  or  purchasers,  be  deemed  to  be  with- 
in the  aforesaid  power,  and  be  valid  accordingly. 

A2«D   IT  IS  HEREBY  DECLARED,  that  the  receipt  of  MortgageeV 
/  ••         -     '  .  receipt  to 

the  said  v^.D.,  hiii- executors,  adnuiustrfitoi"s,  or  beadis- 

assigns,  for  the  purchase-monies  of  the  premises  purchasers 

sold,  or  any  part  thereof,  shall  effectually  discharge 

the  purcliaser  or  purchasers  therefrom  and  from 

being  concerned  to  sec  to  the  application  thereof; 

AND  that  the  said  €L  D,,  his  -executors,  admi-  Trusts  of 

C^^ 

(a)  This  proviso  is,  in  most  cases,  of  littlo  practical 
value,  aud  may  be  omitted ;  for  a  mortgagee  is  not  dis- 
posed to  sell  the  property,  if  he  cau  get  his  money  by 
demanding  it.  If  this  clause  be  left  out,  the  words  in 
the  next  clause  referring  to  it  should  be  omitted. 
h2 
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purciwse-      ittstrHsm-s,  and  assigns,  shall,  out  of  the  monies 
^^'^^^  arising  from  any  sale  in  pursuance  of  the  afore- 

said power,  in  the  first  place,  pay  the  expenses 
incurred  on  such  sale  or  otherwise  in  relation  to 
the  premises;  And,  in  the  next  place,  apply  such 
monies  in  or  towards  satisfaction  of  the  monies 
for  the  time  being  owing  on  the  security  of  these 
presents ;  And  then   pay  the  surplus  (if  any)  of 
•j^      the  monies  arising  from  such  sale  to  the  said 
Power  to  be  A.  B.,  his  heirs  or  assigns;  and  that  the  afore- 
auy  person    said  power  of  salc  and  other  powers   may  be 

entitled  to  .      ,  ,  n       ,t       ,  • 

receive  exercised  by  any  person  or  persons  tor  the  time 
money.  being  entitled  to  receive  and  give  a  discharge 
for  the  monies  then  owing  on  the  security  of 
Mortfra^ee's  these  presents.  Provided  always,  that  the  said 
ciWse"**^^  ~6t*©^,  hia-^fe.butors,  admijiistrators,  or  assigns, 
f '•  shall  not  be  answerable '  for  any  involuntarj'^ 
losses  which  may  happen  in  the  exercise  of  the 
aforesaid  power  and  trusts,  or  any  of  them  (a). 


(a)  It  is  usual  to  provide,  that  the  right  of  foreclosure 
shall  not  be  afFocted  by  the  power  of  sale  ;  but  the  pre- 
caution is  not  necessary,  for  a  mortgagee,  under  a  pro- 
perly drawn  mortgage,  loses  none  of  his  rights  aa  a 
mortgagee,  by  arming  himself,  in  addition,  with  a  power 
of  sale.  In  the  case  of  bankruptcy,  it  has  been  expressly 
decided,  that  a  mortgagee  may  waive  his  jDower  of  sale, 
and  have  the  estate  sold  under  an  order  in  bank- 
ruptcy in  the  usual  way.  {Ex  parte  Hodgson,  1  Glyn 
&  Jam.  12  ;  Ex  parte  Davis,  1  Mont.  &  Ayr.  89; 
S.  C,  3  Dea.  &  Chit.  504).  Such  is  now  a  matter  of  ordi- 
nary practice  in  all  cases.     The  notion  of  the  power  of 
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And  the  said  ^.  B.   doth   hereby,  for  himself,  Cuveii;uit 
liis  heirs,  executoi-s,  and  aduiiiii.strators,  covenant  convey,  free 
■with  the  said  'Qj^'il.,  his  heirs  and  assigns,  tliat  brances;     QA^ 
he  the  said \^B.  now  hath  power  to  grant  all  ^ 

and  singular  the  said  premises  unto  and  to  the 
use  of  the  said  "Q.  Z^.,  his-beirs  and  assigns,  in  C  t\^ 
manner  aforesaid,  ajid  free  frnm  incumhrauoo»; 
A^n.THAT  wU-  the  saidi premises  may  be  quietly 
entered  into,  held,  aAd  enjoyed  by  the  said 
"^  SI.  D.,  his  heirs   and  kssigns,    without  any  in- 

jbenH»i>4io& — bv-  jwiy  poroon  ;    and  that  he  the  and  for     </  / 

•  i  •  1  A      Ti  1    .T"^,     .  \  ,  further     ,0^jL 

'^     said  ^.  B.  and  his  heirs,  and  every  person  law-  assnranoitf'.  X*^^  „ 
fully  or  equitably  claiming  any  estate  or  interest  ^ 

in  the  premises,  will,  at  all  times,  at  the  cost,  un- 
til sale  or  foreclosure,  of  the  said  !!^.  B.,  his  heii-s, 
executors,  or  administrators,  and  afterwards  of 
the  person  or  persons  requiring  the  same,  execute 
and  do  all  such  assurances  and  things,  for  fur- 
ther or  better  assuring  all  or  any  of  the  said 

j^     premises  to  the  use  of  the  said  ^.  D.,  bk*- heirs  /  A«. 
and  assigns,  in  manner  aforesaid,  as  by  him  or  ^- 
them   shall  be  reasonably  required.      In    wit- 
ness &c. 

THE    SCHEDULE    to   which    the    above- 
written  Indenture  refers. 

sale  afifectiug  the  right  of  foreclosure  probably  arose  from  ■^ 

the  circumstance  that  there  is  no  right  to  foreclose  under 
a  security  made  by  a  trust  for  sale,  because  there  is,  in 
that  case,  no  proper  mortgage  at  all. 
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XIX. 


Parties. 


Witnessetli. 
Cousidera- 
tion. 
Receipt. 


Coveua)it 
fer  re-jiay- 
ment  of 
mortgage- 
money,  with 
interest,  at 
the  end  of 
six  months. 


Witnes.seth 
secondly. 

Couveyance. 


IMoRTGAGE  in  Fee,  with  Power  o/Sale  to  several 
Mortgagees. 

This  indenture,  made  (fee,  between  A.  B., 
of  ifec.  [mortgmjoi-],  of  the  one  part,  and  C.  D.,  of 
&c.,  E,  F.,  of  &c.,  and  G.  H.,  of  &c.  [niortc/agees], 
of  the  other  part,  WITNESSETH,  that,  in  considera- 
tion of  the  sum  of  £ this  day  paid  to  the  said 

A.  B.  by  the  said  C.  D.,  K  F.,  and  G.  H.,  (the 
receipt  whereof  the  said  A.  B.  doth  hereby  acknow- 
ledge), he  the  said  A.  B.  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant 
with  the  said  C.  D.,  E.  F.,  and  G.  H„  their  exe- 
cutors and  administrators,  that  he  the  said  A.  B., 
his  heirs,  executors,  or  administrators,  will  pay  un- 
to the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the  survi- 
vors or  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  their  or  his  assigns, 

the  sum  of  .£ [the pri)i€i2xif\,  with  interest  for 

the  same  in  the  meantime  at  the  rate  of  <£ —  per 

cent,  per  annum,  on  the day  of next  (a), 

without  any  deduction.  And  this  indenture 
ALSO  WITNESSETH,  that,  for  the  consideration  afore- 
said, he  the  said  A.  B.  doth  hereby  grant  unto  the 
said  C.  D.,  E.  F.,  and  G.  H.,  their  heirs  and  as- 
signs, [parcels — general  words,  supra,  pp.  96-7], 


(a)  Six  calendar  months  from  the  date  of  the  mortgage. 
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TO  HOLD  the  said  premises  UXTO  the  said  C  D.,  Habcnduin. 
E.  F.,  and  G.  H.,  their  heirs  and  assigns,  TO  THE 
USE  of  the  said  C.  D.,  E.  F.,  and  G.  H.,  their  lieirs 
and  assigns:  Puovibed  always,  that,  if  the  said  Proviso  r,.r 
A.  B.,  his  heirs,  executors,  administrators,  or  as-  "^^  **"''' 
signs,  shall  pay  unto  the  saidC.  D.,E.  F,,andG.H., 
or  the  survivors  or  survivor  of  them,  or  the  exe- 
cutoi"s  or  administrators  of  such  survivor,  their 

or  his  assigns,  the  sum  of  £ [the  princi- 

jmI],  with  interest  for  the  same  in  the  mean- 
time at  the  rate  of  £ —  per  cent,  per  annum,  on 
the  said day  of next,  without  any  de- 
duction, then  they  the  said  C.  D.,  E.  F.,  and  G.H., 
or  the  survivors  or  survivor  of  them,  or  the  heirs 
of  such  sur\dvor,  their  or  his  assigns,  will,  at  any 
time  tliereafter,  upon  the  request  and  at  the  cost 
of  the  said  A.  B.,  his  heirs,  executors,  administra- 
tors, or  assigns,  re-convey  the  said  premises  unto 
the  said  A.  B.,  his  heirs  and  assigns,  or  as  he  or 
they  shall  direct.  AkdtuesaidA.  B.  doth  hereby,  Covenant 
for  himself,  his  heirs,  executors,  and  administra-  of  iutwest.' 
tors,  covenant  with  the  said  C.  D.,  E.  F.,  and  G- 
H.,  their  executors,  administratoi's,  and  assigns, 

that,  if  the  said  sum  of  £ [the  2)i'inc)j)al],  or 

any  part  thereof,  shall  remain  unpaid  after  the 

said  day  of next,  he  the  said  A.  B., 

his  heirs,  executors,  or  administrators,  will,  so 
long  as  the  same  sum,  or  any  part  thereof,  shall 
remain  unpaid,  pay  to  the  said  C.  D.,  E.  F.,  and 
G.  11.,  or  the  survivors  or  survivor  of  them,  or  tlie 
executors  or  administrators  of  such  survivor,  tljeir 
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Declaration 
that  the 
money  be- 
lonf,'s  to 
mortgagees 
on  a  joint 
account. 


Power  of 
sale. 


On  sale 


or  his  assigns,  interest  for  the  said  sum  of  £ , 

or  for  so  much  thereof  as  shall  for  the  time  being 
remain  unpaid,  at  the  rate  of  £ —  per  cent,  per 

annum,  by  equal  half-yearly  payments,  on  the 

day  of and  the day  of ,  without 

any   deduction.      And  it  is  hereby  declared, 

that  the  said  sum  of  £ ,  advanced  by  the  said 

C.  D.,  E.  F.,  and  G.  H.,  belongs  to  them  on  a 
joint  account,  in  equity  as  Avell  as  at  law;  and, 
accordingly,  that  the  receipt  of  the  survivors  or 
survivor  of  them,  or  of  the  executors  or  adminis- 
tratoi-s  of  such  survivor,  shall  be  an  effectual 
discharge  for  the  princijjal  monies  and  interest 
intended  to  be  hereby  secured.  And  it  is  here- 
by declared,  that  the  said  C.  B.,  E.  R,  and 
G.  H.,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  may  at  any  time  or  times  after 

the  said day  of next  (a),  vrithout  any 

further  consent  on  the  part  of  the  said  A.  B.,  his 
heirs  or  assigns,  sell  the  said  premises,  or  any  part 
thereof,  either  together  or  in  parcels,  and  either 
by  public  auction  or  private  contract,  and  may 
buy  in  or  rescind  any  contract  for  sale  and  re-sell, 
without  being  responsible  for  loss  occasioned 
thereby ;  and  may  execute  and  do  all  such  assur- 
ances and  things  for  effectuating  any  such  sale 
as  they  or  he  shall  think  fit ;  and  that,  upon  a 


(a)  The  day  for  payment  of  the  principal  sum. 
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sale  by  any  person  or  persons  who  may  not  be  j:;^^^^^e^by 
seised  of  the  legal  estate,  the  person  in  whom  the  ^fP;|'*^;^^^^- 
legal  estate  shall  be  vested  shall  execute  and  do  ^j;^«^^f^/"^' 
such  assurances  and  acts  for  carrying  the  sale  in-  estate  to 
to  effect,  as  the  person  or  persons  by  whom  the 
sale  shall  be  made  shall  direct :  Provided  never-  P.^wer  not 

to  l)e  txer- 

TiiELESs,  that  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  cise<i  tui 

certain 

the  survivors  or  survivor  of  them,  or  the  execu-  events  shall 

.  ,1     •  happen. 

tors  or  administratoi*s  of  such  survivor,  their  or 
his  assigns,  shall  not  execute  the  power  of  sale 
hereinbefore  contained,  until  they  or  he  shall  have 
given  to  the  said  A.  B.,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  or  left  on  the  said  pre- 
mises, a  notice  in  writing  to  pay  off  the  monies 
for  the  time  being  owing  on  the  security  of  these 
presents,  and  defavdt  shall  have  been  made  in 
such  payment  for  six  calendar  months  after  giving 
or  lea\ing  such  notice,  or  until  the  whole  or  part 
of  some  half-yearly  payment  of  interest  shall  have 
become  in  arrear  for  three  calendar  months  (a) : 
Provided  also,  that,  upon  any  sale  purporting  Purchasers 
to  be  made  in  pursuance  of  the  aforesaid  power,  bound  to 
no  purchaser  shall  be  bound  to  inquire  whether  such  events 
either  of  the  cases  mentioned  in  the  clause  lastly  peucd!'^'' 
hereinbefore  contained  has  happened,  nor  whether 
any  money  remains  upon  the  security  of  these 
presents,  nor  as  to  the  propriety  or  regularity  of 
such  sale ;  and,  notwithstanding  any  impropriety 


(a)  Sec  supra,  p.  147,  u.  (a), 

h3 
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receipts  to 
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purchasers. 


Trusts  of 
purchase- 
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Power  to  be 
exercised  by 
any  person 
entitled  to 
receivemort- 
gage  money. 


ifortgn  gees' 

indemLity 

clause. 


or  irregi;laiity  whatsoever  in  any  sucli  sale,  the 
same  shall,  as  regards  a  purchaser,  be  deemed  to 
be  within  the  aforesaid  powei',  and  be  valid  ac- 
cordingly. And  it  is  hekeby  declared,  that  the 
receipt  of  the  said  C.  D.,  E.  F.,  and  G.  H.,  or  the 
snrvivors  or  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his 
assigns,  for  the  purchase-monies  of  the  premises 
sold,  or  any  part  thereof,  shall  effectually  dis- 
charge the  purchaser  or  purchasers  therefrom, 
and  from  being  concerned  to  see  to  the  application 
thereof;  and  that  the  said  G.  D.,  E.  F.,  and  G. 
H.,  and  the  survivors  and  survivor  of  them,  and 
the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  shall,  out  of  the  monies  arising 
from  any  sale  in  pursuance  of  the  aforesaid  power, 
in  the  first  place,  thereout  pay  the  expenses  in- 
curred on  such  sale  or  otherwise  in  relation  to  the 
premises;  And,  in  the  next  place,  apply  such 
monies  in  or  towards  satisfaction  of  the  monies 
for  the  time  being  owing  on  the  security  of  these 
presents,  and  then  pay  the  surplus  (if  any)  of  the 
monies  to  arise  from  such  sale  unto  the  said  A. 
B.,  his  heirs  and  assigns;  and  that  the  aforesaid 
power  of  sale  and  other  powers  may  be  exercised 
by  any  person  or  persons  for  the  time  being  en- 
titled to  receive  and  give  a  discharge  for  the 
monies  then  owing  on  the  security  of  these  pre- 
sents. Provided  always,  that  the  said  C.  D., 
E.  F.,  and  G.  H.,  or  any  of  them,  their  or  any  of 
their  executors,  administrators,  or  assigns,  shall 
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not  be  answerable  for  any  involuntary  losses  which 
may  happen  in  the  exercise  of  the  aforesaid  power 
and  trusts,  or  any  of  them.     And  the  said  A.  •r''^''H"^VV 

'  •'  tor  rignt  t" 

B.  doth  hereby,  for  himself,  his  heirs,  executors  convey; 
and  administrators,  covenant  with  the  said  C.  D., 

F.  F.,  and  G.  H.,  their  heirs  and  assigns,  that  he 
the  said  A.  B.  now  hath  power  to  grant  all  and 
singular  the  said  premises  to  the  use  of  the  said 

C.  D.,  R  F.,  and  G-.  H.,  their  heirs  and  assigns, 
in  manner  aforesaid,  and  free  from  incumbrances ; 
AND  THAT  all  the  said  premises  may  be  quietly 
entered  into,  held,  and  enjoyed  by  the  said  C.  D., 
E.  F.,   and  G.  H.,  their  heirs  and  assigns,  \vith- 

out  any  interruption  by  any  person ;  and  that  ^^^^^^^ 
ho  the  said  A.  B.  and  his  heirs,  and  every  other  assurance. 
person  lawfully  or  equitably  claiming  any  estate 
or  interest  in  the  premises,  will,  at  all  times, 
at  the  cost,  until  sale  or  foreclosure,  of  the  said 
A.  B.,  his  heirs,  executors,  or  administratoi-s, 
and  afterwards  of  the  person  or  persons  requu'ing 
the  same,  execute  and  do  all  such  assurances  and 
things  for  further  or  better  assuring  all  or  any  of 
the  said  premises  to  the  xise  of  the  said  C.  D.,  E. 
F.,  and  G.  H.,  their  heirs  and  assigns,  in  man- 
ner aforesaid,  as  by  them  shall  be  reasonably  re- 
quired   In  witness  &.c. 

THE  SCHEDULE  to  whicli  the  above-m-itten 
IndentliiI:;  refers. 
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Parties. 


Witnesseth. 


Considera- 
tion. 


Receipt. 


Witne.sseth 
secondly. 

Covenant  to 

surrender 

copyholds, 


to  the  nso 
of  the  mort- 
gagee ; 


subject  to 
a  condition 
for  making 
void  the 
surrender. 


Mortgage  q/"  Copyholds. 

This  indenture,  made  &c.,  BETWEEN 
A.  B.,  of  &c.  \rtiortgagor\  of  the  one  part,  and 
C.  D.,  of  &c.  [jiiortgagee],  of  the  other  part,  WIT- 
NESSETH,  that,    in  consideration  of  the  sum  of 

£ ,  this  day  paid  to  the  said  A,  B.  by  the 

said  C.  D.,  (the  receipt  whereof  the  said  A.  B. 
doth  hereby  acknowledge),  he  the  said  A.  B.  doth 
hereby,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenant  with  the  said  C.  D.,  his 
executors  and  administrators,  \covenant  for  re- 
payment of  mortgage-money  with  interest,  supra, 
p.  144.  And  this  indenture  also  witnesseth, 
that,  for  the  consideration  aforesaid,  he  the  said 
A.  B.  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  said 
C.  D.,  his  executors  and  administrators,  \cove- 
nant  to  surrender  copyholds,  stipra,  p.  116],  to 
THE  USE  of  the  said  C.  D.,  his  heirs  and  assigns, 
according  to  the  custom  of  the  said  manor,  by 
and  under  the  accustomed  rents,  fines,  heriots, 
suits,  and  services,  and  subject  to  a  condition 
for  making  void  the  said  surrender,  if  the  said 
A.  B.,  his  lieirs,  executors,  administrators,  or  as- 
signs, shall  pay  unto  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  the  said  sum  of  £ 
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\tlie  py'lncipal],  with  interest  for  the  same  in  the 
meantime  at  the  rate  of  <£ per  cent,  per  an- 
num, on  the  said day  of next,  without 

any  deduction.  [Covenant  for  pay  ment  of  inter- 
est; power  of  sale  ;  aiid  covenants  for  title,  as  in 
mortgage  of  freeholds,  supra,  pp.  145 — 149,  only 
changing  "grant"  into  "surrender."] 

THE  SCHEDULE  to  which  the  above-writ- 
ten Indenture  refers. 


XXI. 

Mortgage  of  Leaseholds  (a),  with  a  Covenant 
to  Insure. 

This  indenture,  made  &c.,  between  A.  B.,  Parties. 

of  &c.  [inortgagoi-],  of  the  one  part,  and  C.  D.,  of 

&c.  [mortgagee^  of  the  otlier  part.    Whereas  &c.,  Recital  of 

[recite  the  lease,  and  its  having  become  vested  in 

the  moi-tgagor,  ut  supra,  p.  121.]     And  whereas  -of  agree- 

the  said  C.  D.  has  agi-eed  to  lend  the  said  A.  B.  mortg;ige. 

the  sum  of  £ ,  upon  having  the  repayment 

thereof,  with  interest,  as  hereinafter  mentioned, 
secured  in  manner  hereinafter  appearing.     Now  Witnesseth. 


(a)  A  mortgage  of  leaseholds  is  usually  made  by  demise, 
to  avoid  subjecting  the  mortgagee  to  the  rent  aud  cove- 
nauts,  if  they  are  burdensome. 


158 


MORTGAGES. 


Cnvenaut 
for  payment 
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Demise. 


Parcels. 


Habendum. 


Proviso  for 
redemption. 


THIS  INDENTURE  WITNESSETH,  that,  in  pui'siiance 
of  the  said  agreement,  and  in  consideration  of  the 

sum  of  £ to  the  said  A-.  B.  this  day  paid  by 

the  said  C.  D.,  &c.  [receipt,  and  covenant  for  pay- 
ment of  mortgacje-nwney  with  interest,  supra,  p. 
144].  And  this  indenture  also  witnesseth, 
that,  in  further  pursuance  of  the  said  agreement, 
and  for  the  consideration  aforesaid,  he  the  said 
A.  B.  doth  hereby  demise  unto  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  all 

that  the  said  hereditaments  and  premises 

by  the  said  indenture  of  the  day  of 

expressed  to  be  demised  (a),  with  their  rights, 
easements,  and  appurtenances,  to  hold  the  said 
j)remises  unto  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  for  the  residue  of  the 

said  term  of years,  except  the  last days 

thereof:  Provided  always,  that  if  the  said 
A.  B.,  his  heirs,  executors,  administrators,  or  as- 
signs shall  pay  to  the  said  C.  D.,  his  executors, 

administrators,  or  assigns,  the  said  sum  of  £ 

[the  principal],  with  interest  for  the  same  in 
the  meantime  at  the  rate  of  £ —  per  cent,  per 
annum,  on  the  said day  of next,  with- 
out any  deduction,  then  the  said  0.  D.,  his  execu- 
tors, administrators,  or  assigns  w^ill,  at  any  time 
thereafter,  upon  the  i-equest  and  at  the  cost  of 
the  said  A.  B.,  his  executors,  administrators,  or 
assigns,  surrender  the  said  premises  unto  the  said 


(a)  Vide  supra,  p.  122,  u.  (a). 
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A.  13.,  his  executors,  adiniuistrator.s,  or  assigns. 
[Covenant  for  payment  of  interest,  supra,  p.  145  J. 
And  the  said  A.  B.  cloth  hereby,  for  himself,  covenant  to 
his  heii-s,  executors,  and  administrators,  covenant  promisea 
with  the  said  C.  D.,  his  executors,  administra-  "g^^t  fire ; 
tors,  and  assigns,  that  he  the  said  A.  B.,  his  ex- 
ecutors, administrators,  or  assigns,  will,  so  long 
as  any  money  shall  remain  on  this  present  secu- 
rity, keep  all  the  said  messuages  and  buildings 
insured  against  loss  or  damage  by  fire  in  the  sum 

of  £ at  the  least,  and  will  pay  all  premiums 

and  sums  of  money  necessary  for  such  purpose 
on  the  first  day  on  which  the  same  respectively 
ought  to  be  paid,  and  will,  on  demand,  produce 
to  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  the  policy  or  policies  of  such  insur- 
ance, and  the  receipt  for  every  sucli  payment ; 
A>'D  ALSO,  that,  if  defivdt  shall  be  made  in  keep — that,  on 
iug  the  said  premises  so  insured,  it  shall  be  law-  mortgiigor, 
ful  for  the  said  C.  D.,  his  executors,  administra-  Sayiii^i^ro 
tors,  and  assigns,  out  of  his  or  their  own  monies, 
to  insure,  and  keep  insured,  the  said  premises  in 

any  sum  not  exceetling  £ ,  and  that  the  said 

A.  B.,  his  executors,  administrators,  or  assigns, 
will  repay  to  the  said  C  D.,  his  executors,  admi- 
nistrators, or  assigns,  all  moneys  expended  for 
that  purpose  by  him  or  them,  with  interest  there- 
on at  the  rate  aforesaid,  fx-om  the  time  of  the 
same  respectively  having  been  advanced  or  paid, 
and  that,  until  such  repayment,  the  same  shall 
be  a  charge  upon  the  said  premises  hereinbefore 


]  60  MORTGAGES. 

Power  of  expressed  to  be  hereby  demised.  And  it  is 
HEREBY  DECLARED,  that  the  Said  C  D.,  his  exe- 
cutors,   administrators,   or  assigns,  may  at  any 

time  or  times  after  the  said day  of 

next  (a),  without  any  further  consent  on  the  part 
of  the  said  A.  B.,  his  executoi's,  administrators, 
or  assigns,  sell  the  said  premises,  or  any  part 
thereof,  either  together  or  in  parcels,  and  either 
by  public  auction  or  private  contract,  and  may 
buy  in  or  rescind  any  contract  for  sale  and  re- 
sell, without  being  responsible  for  loss  occasioned 
thereby;  and  may  execute  and  do  all  such  assur- 
ances and  things  for  effectuating  any  such  sale 

After  a  sale,  as  he  or  they  shall  think  fit;  and  that,  after 

mi)rtg:igor  "^ 

to  iioifi  the    any  such  sale,  the  said  A.  B.,  his  executors,  ad- 


reversion  in 


trust  for       ministrators,  and  assigns  shall    stand  possessed 

purchaser.  p     i  •  i  /> 

of  the  said  last  days  or  the  said  term  ot 

years  in  the  premises  sold,  vipon  trust  for 


Power  not    the  purchaser  thereof:  Provided  always,  and  it 

cisHfi  till       is  hereby  declared,  that  the  said  C.  D.,  his  execu- 

eveuts  shall  tors,  administrators,  or  assigns,  shall  not  execute 

appeu         ^1^^  power  of  sale  hereinbefore  contained,  until  he 

or  they  shall  have  previously  given  or  left  on  the 

said  premises  a  notice  in  writing  to  the  said  A.  B., 

his  executors  or  administrators,  to  pay  off  the 

monies  for  the  time  being  owing  on  the  security 

of  these  presents,  and  default  shall  have  been 

made  in  such  payment  for  six  calendar  months 


(a)  The  day  for  payment  of  the  principal  sum. 
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after  giving  or  leaving  such  notice,  or  until  the 
whole  or  part  of  some  half-yearly  payment  of  in- 
terest shall  have  become  in  arrear  for  three  calen- 
dar months  frt)  :    PkOVIDED  also,  that,  upon  any  Purchasers 

sale  purporting  to  be  made  m  pursuance  oi  the  bound  to 
aforesaid  power,  no  purchaser  shall  be  bound  to  such  events 
inquire  whether  either  of  the  cases  mentioned  in  pened  ' 
the  clause  lastly  hereinbefore  contained  has  hap- 
pened, nor  whether  any  money  remains  upon  the 
security  of  these  presents,  nor  as  to  the  propriety 
or  regularity  of  such  sale ;  and  notwithstanding 
any  impropi-iety  or  irregularity  whatsoever  in 
any  such  sale,  the  same  shall,  as  regards  a  pur- 
chaser,  be  deemed  to  be   witliLn  the  aforesaid 
power,  and  be  valid   accordingly.     And   it   is  Mortgagee's 

HEREBY   DECLARED,    that    the   receipt  of  the  said  be  dis- 

C.  D.,  his  executors,  administrators,  or  assigns,  purchasers. 
for  the  purchase-monies  of  the  premises  sold,  or 
any  part  thereof,  shall  effectually  discharge  the 
purchaser  or  purchasers  therefrom,  and  from  being 
concerned  to  see  to  the  api)lication  thereof:  and  Trusts  of 

^ '^  '  tliepur- 

tliat  the  said  C.  D.,  his  executors,  admiuistra-  chase 

1         •  1     11  p     ^  •  •  •        money. 

tors,  and  assigns  shall,  out  oi  the  monies  arising 
from  any  sale  in  pursuance  of  the  aforesaid  poAver, 
in  the  first  place,  pay  the  expenses  incurred  on 
such  sale,  or  otherwise  in  relation  to  the  pre- 
mises; And,  in  the  next  place,  apply  svich  monies 
in  or  towards  satisfaction  of  the  monies  for  the 


(a)  See  supra,  p.  147,  n.  (a). 
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Power  to  be 
exercised  Ijy 
any  person 
entitled  to 
receive 
cnorttrage 
moaey. 


Mortgapree's 

indemnity 

clause. 


Covenant 
by  mortga- 
ger tliat 
rents  and 
coveu:.nt8 
have  been 
paiil  and 
|>erformed ; 


■^for  right 
to  demise ; 


— for  further 
as.'iurauce ; 


time  being  owing  on  tlie  security  of  these  pre- 
sents ;  A.nd  tlieu  pay  tlie  surplus  (if  any)  of  the 
monies  to  arise  from,  such  sale  to  the  said  A.  B., 
liis  executors,  administrators,  or  assigns ;  and 
that  the  afores;iid  power  of  sale  and  other  powers 
may  be  exercised  by  any  person  or  persons  for 
tlie  tim.e  being  entitled  to  receive  and  give  a 
dischai'ge  for  the  monies  then  owing  on  the  secu- 
rity of  these  presents.  Provided  always,  that 
the  said  C  D.,  hLs  executors,  administrators,  or 
assigns  shall  not  be  answerable  for  any  involun- 
tary losses  which  may  happen  in  the  exercise  of 
the  aforesaid  power  and  trusts,  or  any  of  them. 
And  the  said  A.  B.  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant 
with  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  that  the  rents,  covenants,  and 
conditions  in  the  hereinbefore-recited  lease  re- 
served and  contained,  and  by  the  lessee,  his  exe- 
cutors, administrators,  or  assigns,  to  be  paid,  per- 
formed, or  observed,  have  been  paid,  pfnformed, 
and  obsei-ved  up  to  the  date  of  these  presents; 
AND  THAT  he  the  said  A.  B.  now  hath  power  to 
demise  all  and  singular  the  said  premisas  unto 
the  said  C,  D.,  his  executors,  administrators,  and 
assigns,  for  the  term  and  in  manner  aforesaid, 
and  free  from  incumbrances ;  and  that  all  the 
said  premises  may  be  quietly  entered  into,  held, 
and  enjoyed  by  the  said  G.  D.,  his  executore,  ad- 
ministrators, and  assigns,  without  any  interrup- 
tion by  any  person;  and  that  he  the  said  A.  B., 
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his  executors  and  administrators,  and  eveiy  other 
person  lawfully  or  equitably  claiming  any  estate 
or  interest  in  the  premises,  will  at  all  times, 
at  the  cost  until  sale  or  foreclosure  of  the  said 
A.  B.,  his  executors  or  administrators,  and  after- 
wards of  the  person  or  persons  requiring  the 
same,  execute  and  do  all  such  assurances  and 
things  for  further  or  better  assuring  all  or  any 
of  the  said  premises  unto  the  said  C,  D.,  his 
executors,  administrators,  and  assigns,  for  the 
residue  then  to  come  of  the  said  term  here- 
inbefore expressed  to  be  hereby  granted,  as  by 
him  or  them  shall  be  reasonably  requii-ed ;  asd 
THAT  he  the  said  A.  B.,  his  executors,  adrai-  and  that, 

.   ^       ,  .  Ml  1  •       ■     "^J "ring  the 

nistrators,  or  assigns,  will,  so  long  as  any  [  riuci-  secuncy,  tha 
pal  money  or  interest  shall  remain  on  these  pre-  coveuants 
sents,  pay,  perform,  and  observe  the  rents,  cove-  p.J^i  and 
nants,  and  conditions  in  the  hereinbefore- recited  1'*^*''^°'^™^  > 
lease  reserved  and  contained,  and  by  the  lessee, 
Iiis  executoi*s,  administrators,  and  assigns  to  be 
paid,  performed,  or  observed;    And  will  at  all  and  the 
times  keep  the  said  C.  D.,  his  heirs,  executors,  indemnified, 
administratoi-s,  and  assigns  indemnified  against 
all  actions,  suits,  expenses,  and  claims  on  account 
of  the  non-payment  of  the  said  rents,  or  any  of 
them,  or  any  part  thereof,  respectively,  or  the 
breach  or  non-performance  or  non-obsei-^ance  of 
the  said  covenants  and  conditions,  or  any  of  them. 
In  witness  &c. 
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Mortgage  0/ Freeholds  cmd  Copyholds. 

Parties.  ThIS  INDENT  (JRE,  made  &c.,  between  A.  B., 
of  &c.  [riiortgcKjor'],  of  the  one  part,  aucl  C.  D.,  of 

Witnesseth.  &c.   [jniortgagee],  of  the  other  part,  WITNESSETH, 

that,  in  consideration  of  the  sum  of  <£ this 

day  paid  to  the  said  A.  B.  by  the  said  C.  D.,  &c., 

Covenant      Weceiiit;  and  covenant  for  repayment  of  mortgage 

topayprin-  -n     •    ^  z  i  a  A-i         k 

cipai  and      money  With  interest,  supra,  'p.  1441.     And  this 

interest.  i  /.  i 

Witnesseth,    INDENTURE   ALSO    WITNESSETH,   that,   lOr  the  COn- 

Convey-        sideration  aforesaid,  he  the  said  A.  B.  doth  hereby 

freuho^ids.  grant  unto  the  said  C.  D.  his  heirs  and  assigns, 
\freehold  parcels,  general  words,  supra,  p.  125]. 

Habendum.  TO  HOLD  the  said  premises  UNTO  the  said  C.  D., 
his  heins  and  assigns,  to  the  use  of  the  said  C  D., 

Proviso  for  his  heirs  and  assigns  :  Provided  always,  that  if 
the  said  A.  B.,  his  heirs,  executors,  administrators, 
or  assigns  shall  pay  unto  the  said  CD.,  his  exe- 
cutors, administrators,  or  assigns,  the  said  sum  of 

£, \the  principaV\,  together  with  interest  for 

the  same  in  the  meantime  at  the  rate  of  £ — 

per  cent,  per  annum,  on  the  said day  of 

next,  without  any  deduction,  then  the  said  C.  D., 
his  heirs  or  assigns,  will,  at  any  time  thereafter, 
upon  the  request  and  at  the  cost  of  the  said  A.  B., 
his  heirs,  executors,  administrators,  or  assigns, 
reconvey  the  said  premises  unto  the  said  A.  B., 
his  heirs  or  assigns,  or  as  he  or  they  shall  direct. 


redemption. 
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And  this  indenture  also  WITNESSETH,  that,  for  WitnessetU. 

the  consideration  aforesiiid,  he  tlie  said  A.  B.  doth 
hereby,  ft)r  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenant  with  the  said  C.  D.,  his  Covenant  to 

surremltr 

executors  and  administrators,  that  he  the  said  copyholds, 
A.  B.,  or  his  heirs,  and  all  other  necessary  parties, 
(if  any),  -will  forthwith  effectually  surrender  into 

the  hands  of  the  lord  of  the  manor  of ,  in 

the    county    of  ,  according  to  the   custom 

thereof  \ 2^(ircels,  (jcneral  ivords,  sujrra,  p.  12G], 

TO  THE  USE  of  the  Said  C.  D.,  his  heirs  and  assigns,  ^^ 'J^l ^'q^^^. 

according  to  the  custom  of  the  said  manor,  by  gagee ; 

and  under  the  accustomed  renti^,  fines,  heriots, 

suits,  and  services,  and  subject  to  a  condition  for  subject  to 

'  a  coudition 

makinor  void  the  said  surrender,  corresponding  fur  moking 

.  void  the 

with  the  proviso    for   redemption    hereinbeiore  surrender, 
contained.     \Covenant  for  imyrnent  of  interest, 
and  power  of  sale,  as  in  mortgage  of  freeholds, 
supra,  pp.  145 — 1481    And  the  said  A.  B.  doth  Covenant 

'        ^  -"  '  -"  _  for  right  to 

hercbv,  for  himself,  his  heirs,  executors,  and  ad-  convty,  nee 

_  from  ineum- 

ministrators,  covenant  with  the  said  C.  D.,  his  brauces ; 
heirs  and  assigns,  that  he  the  said  A.  E.  now 
hath  power  to  grant  all  and  singular  the  said 
premises  hereinbefore  expressed  to  be  hereby 
granted,  and  to  surrender  all  and  singular  the 
said  premises  hereinbefore  covenanted  to  be  sur- 
rendered to  the  use  of  the  said  C.  D.,  his  heirs 
anil  assigns,  in  manner  aforesaid,  and  free  from 
incumbrances ;  and  that  all  the  said  premises 
may  be  quietly  entered  into,  held,  and  enjoyed 
by  the  said  C.  D.,  his  heirs  and  assigns,  without 
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—for further  any  interrviption  by  any  person;  and  that  he 
the  said  A.  B.,  and  his  heirs,  and  eveiy  other 
person  lawfully  or  equitably  claiming  any  estate 
or  interest  in  the  premises,  will,  at  all  times,  at 
the  cost,  until  sale  or  foreclosure,  of  the  said  A. 
B.,  his  heirs,  executors,  or  administrators,  and 
afterwards  of  the  person  or  persons  recpiiring  the 
same,  execute  and  do  all  such  assurances  and 
things  for  further  or  better  assuring  all  or  any  of 
the  said  premises  to  the  use  of  the  said  C.  D.,  his 
heirs  and  assigns,  in  manner  aforesaid,  as  by  him 
or  them  shall  be  reasonably  required.  In  wit- 
ness (fee. 

THE  SCHEDULE  to  which  the  above-writ- 
ten Indenture  refers. 

Part  I.  Part  II. 


MORTGAGES. 


XXIII. 


1G7 


Mortgage  of  Freeholds  and  Leaseholds. 

This  indenture,  made  (tc,  BETA\-EEXA.B.,  Parties. 

of  &c.,  \moTtr)aijor\  of  the  one  ]iart,  and  C.  D.,  of 
&c.  \riiorlga(iee\,  of  the  other  pai't.  "Whereas  «fec. 
[recite  the  lease,  and  its  being  vested  in  the  mm-t- 
oanor,  ut  supra,  p.  1211.   And  whereas  the  said  Recital  of 

,,  .i»T.,i  figrecmeut 

C.  D.  has  agi-eed  to  lend  the  said  A.  B.  the  sum  for  mort- 

of  £ ,  iipon  having  the  re-payment  thereof, 

vni\\  interest,  as  hereinafter  mentioned,  secured  in 
manner  hereinafter  appearing.    Now  this  ixden-  Witnesaeth. 
tl'RE  WITNESSETH,  that,  in  pursuance  of  the  said 
agreement,   and  in  consideration  of  the  sum  of 

£ to  the  said  A.  B.  this  day  paid  by  the  said 

C.  D.,  &c.  [receipt;  and  covenant  for  repayment  Coxma.nt 
of  mortgage-money,  loith  ijiterest,  supra,  p.  144].  cipaiaud 

And    THIS    INDENTURE    ALSO  WITNESSETH,  that,  in  ^vitneEseth. 

further  piirsuance  of  the  said  agreement,  and  for  ^ecoudiy. 

the  consideration  aforesaid,  he  the  said  A.  B.  doth 

hereby  grant  unto  the  said  C.  D.,  his  heirs  and  as-  conveyance 

r  /.       7     7  7  7  7  7  "'  freeholds. 

signs  [freehold  ]>arcels,  general  icoras,  sujira,  p. 

125],  TO  HOLD  the  said  premises  unto  the  said  C.  Habendum. 

D.,  his  heirs  and  assigns,  to  the  u.se  of  the  said 

C  D.,  his  heirs  and  assigns.   And  this  indenture  Witnesseth 

'  ^  thirdly. 

ALSO  WITNESSETH,  that,  in  fiu-tlier  pui-suance  of 

the  said  agi'cement,  and  for  the  consideration  afore-  Demise  of 

.  ,   .     -^    ,      ,   ,         ,       1        .  i     xi      leaseholds. 

said,  he  the  said  A.  B.  doth  hereby  demise  unto  the 
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said  C.  D.,  his  executors,  administrators,  and  as- 
signs ALL  THOSE  hereditaments  and  premises 

by  the  said  indenture  of  the day  of ex- 
pressed to  be  demised,  and  which  are  delineated  in 
the  said  plan  in  the  margin  of  these  presents,  and 

therein  coloured (a),  with  the  rights,  ease- 

Habendum.  ments,  and  appurtenances,  to  hold  the  said  pre- 
mises UNTO  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  for  the  residue  of  the  said  term 
of years,  except  the  last days  thereof: 

Proviso  for    Provided  ALWAYS,  that,  if  the  Said  A.  B.,  his  heirs, 
redemption.  '  '  '  ' 

executors,  administrators,  or  assigns,  shall  j^ay  un- 
to the  said  C.  D.,  his  executors,  administrators, 

or  assigns,  the  said  sum  of  £ \tlie  2yt'incipcd~\, 

with  interest  for  the  same  in  the  meantime  at  the 
rate  of  <£ —  per  cent,   per  annum,  on  the  said 

day  of next,  without  any  deduction, 

then  he  the  said  C.  D.,  his  heirs,  executors,  admin- 
istrators, or  assigns,  will,  at  any  time  thereafter, 
upon  the  request  and  at  the  cost  of  the  said  A.  B., 
his  heirs,  executors,  administrators,  or  assigns,  re- 
convey  the  premises  hereinbefore  expn  ^sed  to  be 
granted  to  the  use  of  the  said  A.  B.,  his  heirs  and 
assigns,  or  as  he  or  they  shall  direct,  and  surren- 
der the  said  premises,  hereinbefore  expressed  to 
be  demised,  unto  the  said  A.  B.,  his  executors, 
administi'ators  or  assigns.  [Covenant  for  payment 
Power  of  of  interest,  sui^ra,  p.  145].  And  it  is  hereby 
DECLARED,  that  the  said  C.  D.,  his  executors,  ad- 

(a)  See  supra,  p.  122,  n.  (a). 
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ininistratoi'S,  or  assigns,  may  at  any  time  or  times 

after  the  said day  of (a),  witliout  any 

further  consent  on  the  pax-t  of  the  said  A.  B.,  his 
lieirs,  executors,  adininistratoi-s,  or  assigns,  sell 
the  said  premises,  either  together  or  in  parcels, 
and  either  by  public  auction  or  private  contract, 
and  may  buy  in,  or  rescind  any  contract  for  sale, 
and  resell,  without  being  responsible  for  any  loss 
which  may  be  occasioned  thereby;  and  may  ex^ 
ecute  and  do  all  such  assurauces  and  things  for 
effectuating  any   such  sale,  as  he  or  they  shall 
thiiik  fit ;  AND  THAT,  upon  a  sale  of  all  or  any  of  On  sale  by 
the  said  premises  hereinbefore  expressed  to  be  npreseuta- 
hereby  gi*anted  by  any  person  or  persons  who  may  sons  having 
not  be  seised  of  the  legal  estate,  the  person  in  esute^to 
whom  the  legal  estate  shall  be  vested  shall  exe-^"^'"' 
cute  and  do  all  such  assurances  and  things  for 
carrying  the  sale  into  effect,  as  the  person  or  per- 
sons by  whom  the  sale  shall  be  made  shall  direct; 
AND  THAT,  after  a  sale  of  all  or  any  of  the  said  —after  a 
premises  hereinbefore  ex})ressed  to  be  hereby  de-  gHt,'or  to 
mised,  the  said  A.  B.,  his  executors,  administra-  version  in 
tors,  and  assigns,  shall  stand  possessed  of  the  last  purchaser. 
days  of  the  said  term  of years  in  the  pre- 


mises sold,  \ipon  trust  for  the  purchaser  thereof: 
Provided  also,  and  it  is  hereby  declared,  that  Power  net 
the  said  C.  D.,  liis  executors,  administrators,  or  cised  till 
assigns,  shall  not  execute  the  power  of  sale  here-  events  shall 
inbefore  contained,  until  he  or  they  shall  have  pre-  ''*''J'^"- 

(a)  The  day  for  payment  of  the  princii)al  sum. 

I 
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vioxasly  given  or  left  on  some  of  the  said  premises 

a  notice  in  writing  to  the  said  A.  B.,  his  heirs, 

executors,  or  administi*ators,  to  pay  off  the  monies 

for  the  time  being  owing  on  the  secvirity  of  these 

presents,  and  default  shall  have  been  made  in  such 

l)ayment  for  six  calendar  months  after  giving  or 

leaving  such  notice,  or  until  the  whole  or  part  of 

some  half-yearly  payment  of  interest  shall  have 

become  in  arrear  for  three  calendar  months  {a)  : 

Purchasers    PROVIDED  ALSO,  that,  Upon  any  sale  purporting 

bound  to      to  be  made  in  pursuance  of  the  aforesaid  power, 

sncii^e\'euts  no  purchaser  shall  be  bound  to  inquire  whether 

pencd."^'"     either  of  the  cases  mentioned  in  the  clause  lastly 

hereinbefore  contained  has  happened,  nor  whether 

any  money  remains  upon  the  security  of  these 

pi-esents,  nor  as  to  the  propriety  or  regularity  of 

such  sale;  and,  notwithstanding  any  impropriety 

or  irregularity  whatsoever  in  any  such  sale,  the 

same  shall,  as  regards  a  purchaser,  be  deemed  to 

be  within  the  afoi^esaid  power,  and  be  valid  ac- 

Mortgagee'8  cordingly.     And   it  is  hereby  declared,  that 

TdUcharge   the  receipt  of  the  said  C.  D.,  his  executors,  ad- 

^o^purc  as-   j^ijjjg^j^.g^^Qj,g^  qj,  assigns,  for  the  purchase-monies 

of  the  pjremises  sold,  or  any  part  thereof,  shall 

effectually  discharge  the  purchaser  or  purchasers 

therefi'om,  and  from  being  concerned  to  see  to  the 

Trusts  of      application  thereof;  and  that  the  said  C.  D.,  his 

chas^"*^"       executox'S,  administrators,  and  assigns  shall,  out 

of  the  monies  arising  from  any  sale  in  pursuance 

(a)  See  supra,  p.  147,  n.  (a). 


money. 
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of  the  aforesaid  power,  in  the  first  place,  pay  the 
expenses  incurred  on  such  sale,  or  otho'wise  in 
relation  to  the  premises;  and,  in  the  next  place, 
apply  such  monies  in  or  towards  satisfaction  of 
the  monies  for  the  time  being  owing  on  the  secu- 
rity of  these  presents ;  and  then  pay  the  surplus 
(if  any)  of  the  monies  to  arise  from  such  sale  to 
the  said  A.  B.,  his  executors,  administrators,  or 
assigns,  as  personal  estate,  wliether  the  same  shall 
have  arisen  from  the  sale  of  the  said  freehold  or 
leasehold  premises ;  and  that  the  aforesaid  power  Power  to  be 
of  sale  and  other  powers  may  be  exercised  by  any  any  pevson 
person  or  persons  for  the  tinie  being  entitle  dto  receive 
receive  and  give  a  dischai'ge  for  the  monies  then  monfey!^*^ 
owiu"'  on  the  security  of  these  presents.     Pko-  Moitgagees 

•='  .  .  iudi'innity 

viDED  ALWAYS,  that  the  said  C.  D.,  his  executors,  clause, 
administrators,  or  assigns,  shall  not  be  answerable 
for  any  involuntary  losses  which  may  happen  in 
the  exercise  of  the  aforesaid  power  and  triLsts,  or 
any  of  them.     And  the  said  A.  B.  doth  hereby,  coven.int  by 
for  himself,  his  heii's,  executors,  and  administra-  tba't  rcnts^' 
tors,  covenant  with  the  said  C.  D.,  his  heirs,  ex-  ■„ants\a%e 
ecutors,  administrators,  and  assigns  respectively,  an?i"per- 
that  the  rents,  covenants,  and  conditions  in  the  *°'"™'^''  > 
hereinbefore-recited  lease  reserved  and  contained, 
and  by  the  lessee,  his  executors,  administrators, 
or  assigns  to  be  paid,    performed,  or  observed, 
have  been   paid,  performed,  and  observed  up  to 
the  date  of  these  presents;  and  that  he  the  said  "'"^^.[j^y^ 
A.  B.  now  hath  power  to  grant  all  and  singular  [j;^';,|^?'" 
the  said  premises  hereinbefore  expressed  to  be  brauces; 
i2 
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hereby  granted  to  the  use  of  the  said  C.  D.,  his 
heirs  and  assigns,  and  to  demise  all  and  singular 
the  said  premises  hereinbefore  exjjressed  to  be 
hereby  demised  unto  the  said  C  D.,  his  executors, 
administrators,  and  assigns,  for  the  term  and  in 
manner  aforesaid,  and  free  from  incumbrances; 
AND  THAT  all  the  several  premises  aforesaid  may 
be  quietly  entered  into,  held,  and  enjoyed  accord- 
ingly, by  the  said  C.  D.,  his  heirs,  executors,  ad- 
ministrators, and  assigns  respectively,   without 
—for  further  any  interruption  by  anyj^erson;  and  that  he 
the  said  A.  B.,  his  heirs,  executors,  and  adminis- 
trators, and  every  other  person  lawfully  or  equit- 
ably claiming  any  estate  or  interest  in  the  pre- 
mises, will,  at  all  times,  at  the  request  of  the  said 
C.  D.,  his  heirs,  executoi-s,  administrators,  or  as- 
signs respectively,  but  at  the  cost,  until  sale  or  fore- 
closure, of  the  said  A.  B.,  his  heirs,  executors,  and 
administrators,  and  afterwards  of  the  person  or 
persons  requiring  the  same,  execute  and  do  all 
such  assurances  and  things,  for  further  or  better 
assuring  all  or  any  of  the  said  premises  herein- 
before expressed  to  be  hereby  granted  to  the  use 
of  the  said  C.  D,,  his  heirs  and  assigns,  and  all  or 
any  of  the  said  premises  hereinbefore  expressed 
to  be  hereby  demised  unto  the  said  C.  D.,  his  ex- 
ecutors, administrators,  and  assigns,  for  the  then 
residue  of  the  said  term  expressed  to  be  hereby 
granted,  as  by  the  said  C.  D.,  his  heirs,  executors, 
administrators,  or  assigns,  shall  be  reasonably  re- 
aud  that       quired;  and  that  he  the  said  A.  B.,  his  execu- 
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toi"s,  administrators,   or  assigns,  will,  so  long  as  .luiHif^  t»ic 

,  .     ,  ,      1     11  •  necMritv,  tlie 

any  principal  money  or  interest  shall  remain  on  rout.s  and 
these  presents,  pay,  perform,  and  observe  all  the  siiaViI"  " 
rents,  covenants,  and  conditions  in  the  said  lease  jl^riuui'oi. 
reserved  and  contained,  and  by  the  lessee,  his  ex- 
ecutors,  administrators,  and  assigns  to  l:>e  paid, 
performed,  and  obsenred ;  And  will  at  all  times  and  the 

nio  rtt  iicr**  G 

keep  the  said  C.  D.,  his  heirs,  executors,  adminis-  indemnified. 
trators,  and  assigns,  indemnified  against  all  ac- 
tions, suits,  expenses,  and  claims,  on  account  of 
the  non-payment  of  the  said  rents,  or  any  of  them, 
or  any  ])art  thereof  respectively,  or  the  breach,  or 
non-performance,  or  non-observance  of  the  said 
covenants  and  conditions,  or  any  of  them.     In 

WITNESS  SiC 

THE  SCHEDULE  to  which  the  above-written 
Indentuee  refers. 


XXIY. 

Mortgage  (j/"Freeholds,  Copyholds,  and  Lease- 
holds. 

This  indenture,  made  &c.,  BETWEEN  A.  Parties. 
B.,  of  &.C.  [mort(/affor^^  of  the  one  part,  and  C.  D., 
of  ttc.  [mortgagee],  of  the  other  part.     Whereas  Recital .. 
•fee.    [recite  the  lease,  and  its  being  vested  in  the 
mortgagor,  ut  supra,  p.  121].    And  where^vs  the  -of  a^u 
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ment  for  said  C.  D.  has  agreed  to  lend  the  said  A.  B.  the 
sum  of  £ ,  upon  having  the  repayment  there- 
of, with  interest,  as  hereinafter  mentioned,  secured 

Witiicsseth.  in  manner  hereinafter  appearing.  Now  this 
INDENTURE  WITNESSETH,  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  sum 

of  £ to  the  said  A.  B.  this  day  paid  by  the 

said  C,  D.,  &.c.  [receipt;  and  covenant  for  repay ' 
ment  of  principal  vnth  i7iterest,  supra,  p.  144], 

And  THIS   INDENTURE  ALSO  WITNESSETH,    that,   in 

further  piirsuance  of  the  said  agreement,  and  for 
the  consideration  aforesaid,  he  the  said  A.  B, 
doth  hereby  grant  unto  the  said  C.  D.,  his  heirs 
and  assigns  [freehold  parcels,  general  ivords, 
supra,  p.  12.5],  to  hold  the  said  premises  unto 
the  said  G.  D.,  his  lieirs  and  assigns,  to  the  use 
of  the   said   C.  D.,  his  heirs  and  assigns.     And 

THIS  INDENTURE  ALSO  WITNESSETH,  that,  iu  furtlisr 

pursuance  of  the  said  ageement,  and  for  the  con- 
sideration aforesaid,  he  the  said  A.  B.  doth  here- 
by demise   unto  the  said  0.  D.,  his  executors, 

administrators,    and    assigns,    all   those 

hereditaments  and  i:)remises  by  the  said  inden- 
ture of  the  day  of expressed  to  be 

demised,  and  which  are  delineated  in  the  said 
plan  in  the  margin  of  these  presents,  and  therein 

coloured (a),  with  the  rights,   easements, 

Haijeadum.  aud  appurteuaiices,   TO  hold  the  said  premises 


Covenant  to 
])ay  prin- 
cipal aiid 
iiitere-it. 
Witiiesseth 
secondly. 


Onveyance 
of  freeholds. 


Witnesseth 
thirdly. 


Demise  of 
leasebolde. 


(a)  See  supra,  p.  122,  n.  (a.) 
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UXTO  the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  for  the  residue  of  the  said  term 
of years,  except  the  last days  thereof: 

PlfOVIDED  ALWAYS,  that,  if  the  said  A.B.,  his  heirs,  Proviso  IV.r 
.     .  .  in  redemptiou. 

executors,  administrators,  or  assigns,  sliall  pay 
unto  the  said  C.  D.,  his  exec\itors,  administra- 

toi*s,    or   assigns,   the    said  sum   of  <£ [the 

principal^,  with  interest  for  the  same  in  the  moan- 
time  at  the  rate  of  £ —  per  cent,  per  annum,  on 
the  said day  of next,  without  any  de- 
duction, then  the  said  C.  D.,  his  heirs,  executors, 
administrators,  or  assigns,  will,  at  any  time 
thereafter,  upon  the  request  and  at  the  cost  of 
the  said  A.  B.,  his  heirs,  executoi-s,  administra- 
tors, or  assigns,- re-convey  the  said  pi-emises  here- 
inbefore expressed  to  be  hereby  granted  to  the 
use  of  the  said  A.  B.,  his  heirs  and  assigns,  or  as 
he  or  they  shall  direct,  and  surrender  the  said 
premises  hereinbefore  expressed  to  be  hereby 
demised  unto  tlie  said  A.  B.,  his  executors,  ad- 
ministrators, and  assigns.  And  this  ixdenturk  witnesseth 
ALSO  WITNESSETH,  that,  in  further  pursuance  of  """^^  ^' 
the  said  agreement,  and  for  the  consideration  covenant  to 
aforesaid,  he  the  said  A.  B.  doth  hereby,  for  c!!pyhoids, 
himself,  his  heirs,  executors,  and  admiiiisti'ators, 
covenant  with  the  said  C.  D.,  his  executox-s  and 
administrators,  that  he  the  said  A.  B.,  or  his  heirs, 
and  all  other  necessary  parties  (if  any),  will 
forthwith  effectually  surrender  into  the  hands  of 

the  lord  of  the  manor  of ,  in  the  county  of 

■ ,  according  to  the  custom  thereof  [parcels, 
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tothenseof  general  loords,  supra,  p.  126],  to  the  use  of  the 
EQortg;\gee,   ^^^^  q   jy ^  j^.^  heirs  and  assigns,  according  to  the 

custom  of  the   said  manor,   by  and  mider  the 

accustomed  rents,  fines,  heriots,  suits,   and  ser- 

subject  to  a  vices,  and  subject  to  a  condition  for  making  void 

Condition  for  .  •   i        i 

making  void  the  Said  Surrender,  corresponding  with  the  pro- 

tlic  s'ln'Gii* 

der.  viso    for    redemption     hereinbefore    contained. 

\Covenant  for  payment  of  interest,  supra,  p.  145. 
Covcnintby  Powev  of  Sale,  d'c,  sn.jn'a,  jyp-  ^^8 — 171].     And 
that  rents     THE  SAID  A.  B.   doth  hereby,  for  himself,   his 
iiantshave    heirs,   executors,   and   administrators,   covenant 
andper-       with  the   said   C    D.,   his  heirs:,  executors,  ad- 
oimt   ,        ministrators,  and  assigns  respectively,  that  the 
rents,  covenants,   and  conditions  in  the  herein- 
before-i-ecited  lease  reserved  and  contained,  and 
by  the  lessee,  his  executors,  administrators,  or 
assigns  to  be  paid,  performed,  or  observed,  have 
been  paid,  performed,   and   observed  up  to  the 
—for  right    date  of  these  presents ;  and  that  he  the  said 
A.  B.  now  hath  power  to  grant  all  and  singular 
the  said  premises  hereinbefore  expressed  to  be 
hereby  granted,  and  to  surrender  all  and  singular 
the  said  premises  hereinbefoi'e  covenanted  to  be 
surrendered  to  the  use  of  the  said  C.  D.,  his  heirs 
and  assigns,  and  free  from  incumbrances  ;  and  to 
demise  all  and  singular  the  said  premises  herein- 
before expressed  to  be  hereby  demised  unto  the 
said  C   D.,  his    executors,  administrators,  and 
assigns,  for  the  term  and  in  manner  aforesaid, 
and  free  from  incumbrances ;    and  that  all  the 
several  premises  aforesaid  shall  be  quietly  entered 


to  convey  ; 
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into,  held,  and  enjoyed  accordingly  l)y  the  said 
C.  D.,  his  heirs,  executors,  administrators,  and 
assigns,  without  any  intei'rnption  by  any  per- 
son ;    AND   THAT  he  tlie    said   A.    B.,  his  heirs,  — forfurtiicr 

ussuvaiict ; 

executors,  and  administrators,  and  every  other 
pei-son  lawfully  or  equitably  claiming  any  estate 
or  interest  in  the  premises,  will,  at  all  times,  at 
the  request  of  the  said  C.  D.,  his  heirs,  executors, 
administratoi-s,  or  assigns,  but  at  the  cost,  until  sale 
or  foreclosure,  of  the  said  A.  B.,  his  heira,  exe- 
cutors, or  administrators,  and  afterwards  of  the 
pei'son  or  persons  requiring  the  same,  execute 
and  do  all  such  assurances  and  things  for  further 
or  better  assuring  all  or  any  of  the  said  premises 
hereinliefore  expressed  to  be  hereby  granted,  and 
hereinbefore  covenanted  to  be  surrendered,  re- 
spectively, to  the  use  of  the  said  C.  T).,  his  heirs 
and  assigns,  and  all  or  any  of  the  said  premises 
hei'einbefore  expressed  to  be  hereby  demised  unto 
•the  said  C.  D.,  his  executors,  administrators,  antl 
assigns  for  the  then  residue  of  the  said  term  of 
years  expressed  to  be  hereby  granted,  as  by  the 
said  C.  D.,  his  heirs,  executors,  administrators,  or 
assigns  shall  be  reasonablv  I'equired  ;  axd  that  and  t^la^ 

."  1      •     •       tlurii  g  the 

he  the  said  A.  B.,  his  lieirs,  executors,  atUnnus-  sccmny. 

.,,  ,  .       .       I  rents  and 

trators,  or  assigns  will,  so  long  as  any  principal  covenants 
monies  or  interest  shall  remain  on  these  presents,  a' ',i  per-' 
pay,  perform,  and  observe  all  the  rents,  covenants,  '""''' ' 
and  conditions  in   the   said  lease  reserved   and 
contained,  and  by  the  lessee,   his  executors,  ad- 
ministratoi's,  and  assigns  to  be  paid,  performed, 
i3 
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or  observed;  And  will  at  all  times  keep  the  said 
C  D.,  his  heirs,  execixtors,  administrators,  and 
assigns,  indemnified  against  all  actions,  suits, 
expenses,  and  claims,  on  account  of  the  non- 
payment of  the  said  rents  or  any  of  them,  or  any 
part  thereof,  respectively,  or  the  breach,  or  non- 
performance, or  non-observance  of  the  said 
covenants  and  conditions,  or  any  of  them.  In 
WITNESS   &c, 

THE  SCHEDULE  to  which  the  above-writ- 
ten Indenture  refers. 

Part.  I.         Part  II. 


XXV. 

Mortgage  of  a  Policy  q/AssuRANCE/or- 
securing  a  Sum  already  due,  and 
Future  Advances. 

Parties.        ThIS  INDENTURE,  made  &c.,  between  A. 

B.,  of  &c.  [mortgagor],  of  the  one  pai-t,  and  C  D., 

Recital  of     of  &c.  \mortgagee\,  of  the  other  part.     Whereas 

iiiortgagor's  l  ^^    «/      j 

being  in-       the  Said  A.  B.  is  indebted  to  the  said  C.  D.  in  the 

'Icbted  to  f        T  •      -I    T         ^ 

mortgagee,    sum  of  £ ,  and  may  become  lurther  indebted 

Witnesssth.  to  the  Said  C.  D.  :  Now  this  indenture  witness- 

ETH,  that,  in  consideration  of  the  premises,  he  the 

Covenant  to  g^ij  A.  B.   doth  hereby,  for  himself,  his  heii's, 
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executors,  and  administrators,  covenant  with  the  in!  nnd 

.  inteveat. 

said  C.  D.,  his  executors  and  admniistrators,  tliat 
he  the  said  A.  B.,  his  heirs,  executors,  or  admi- 
nistrators, will  pay  unto  the  said  C.  D.,  his  ex- 
ecutors,  administrators,  or  assigns,  the  sum  of 

£, \tlie,  sum  already  owhuj\  together  with 

interest  for  the  same  in  the  meantime,  at  the 

rate  of  £ —  per  cent,  per  annum,  on  the day 

of next,  without  any  deduction,  and  will 

also,  within calendar  months  from  the  time 

or  times  of  the  same  respectively  being  advanced 
or  becoming  due,  ]tay  to  him  or  them  such  other 
monies  (if  any)  as  may  be  advanced  by  him  or 
them  to  or  on  account  of,  or  may  become  due  to 
him  or  them  by  the  said  A.  B.,  his  executors  or 
administi'ators,  with  interest  thereon,  at  the  rate 
aforesaid,  from  the  time  or  times  of  the  same  re- 
spectively being  advanced  or  becoming  due,  with- 
out any  deduction.     And  this  indenture  also  Witncssetb 

,  .  •  T  •  c    1  •  secondly. 

WITNESSETH,  that,  in  consideration  oi  the  premises, 
the  said  A.  B.  doth  hereby  assign  unto  the  said  ^j^",^^,"™""' 
C  D.,  his  executoi'S,  administrators,  and  assigns, 
ALL  THAT  policy  of  assurancc  on  the  life  of  the 
said  A.  B.,  granted  by  the  Assurance  So- 
ciety,  dated  the   day  of ,  numbered 

,for  the  sum  of  £ ,  and  under  the  annual 

premium  of  £ ,  and  all  monies  assured  or  to 

become  payable  by  or  under  the  said  policy,  and 
the  full  benefit  thoreof,  and  all   the  estate  and 
interest  of  the  said  A.  B.  in  the  said  premises,  to  H^beaduiu. 
HOLD  the  said  premises  unto  the  said  C.  D.,  his 
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Redemption  Gxectitors,  administrators,  and  assigns  :  Provided 
ALWAYS,  tliat,  if  the  said  A.  B.,  his  heirs,  ex- 
ecutors, administrators,  or  assigns  shall  pay  to 
the  said  C.  D.,  his  executors,  administrators,  or 

assigns  the  said  sum  of  £ [the  sum  already 

owin(j\,  with  interest  for  the  same  in  the  mean- 
time at  the  rate  of  £ —  per  cent,  per  annum, 

on  the  said day  of next,  without  any 

deduction,   and  shall  also,  within calendar 

months  from  the  time  or  times  of  the  same 
respectively  being  advanced  or  becoming  due,  pay 
to  him  or  them  such  other  monies  as  may  be 
advanced  by  him  or  them  to  or  on  account  of,  or 
may  become  due  to  him  or  them  by  the  said 
A.  B.,  his  executors  or  administrators,  with  in- 
terest thereon,  at  the  rate  aforesaid,  from  the 
time  or  times  of  the  same  respectively  being  ad- 
vanced or  becoming  due,  without  any  deduction, 
then  the  said  C.  D.,  his  executors,  administrators, 
or  assigns  will,  at  any  time  thei'eafter,  upon  the 
request  and  at  the  cost  of  the  said  A.  B.,  his 
executors,  administrators,  or  assigns,  assign  the 
said  policy  and  premises  to  the  said  A.  B.,  his 
executors,  administrators,  or  assigns,  or  as  he  or 

Trusts  of      they  shall  direct.     And  it  is  hereby  declared, 

the  policy. 

that,  if,  before  the  said  policy  shall  have  been 
assigned  as  last  aforesaid,  any  monies  shall  be- 
come payable  under  the  same,  the  said  C  D.,  his 
executors,  administrators,  or  assigns  may  receive 
the  same,  and  shall  thereout,  in  the  fir.st  place, 
pay  the  expenses  incurred  in  recovering  the  same, 
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or  otherwise,  in  relation  to  the  premises;  And,  in 
the  next  place,  shall  ai)i)ly  such  monies  in  or 
towards  satisfaction  of  the  monies  for  the  time 
being  owing  on  the  security  of  these  presents ; 
and  then  shall  pay  the  surplus  (if  any)  of  the 
said  monies  to  become  payable  under  the  said 
policy  to  the  said  A.  B.,  his  executors,  adminis- 
trators, or  assigns.     And  it  is  hereby  declared.  Mortgagee's 

that  the  receipt  of  the  said  C.  D.,  his  executors,  a  discharge 

,      .     .    ,       ,  .  p.  •  1  1     to  the  As- 

administrators,  or  assigns,  tor  any  monies  payable  surance  So- 
under the  said  policy,  shall  effectually  discharge  '^'^'^ 
the  said  Assurance  Society,  an<l  all  other  persons, 
from  being  concerned  to  see  to  the  a|)plication 
thereof.     And  the  said  A.  B.  doth  hereby,  for  covennnt 
himself,  his  heirs,    executors,    and    adininistra- p„r  that  po- 

.,,      ,,  •  1    /■(    TN       1  •  licy  is  valid, 

tors,  covenant  with  the  said  L.  1).,  his  execu- and  not  to 
tors,  administrators,  and  assigns,  that  tlie  afore- same; 
said   policy  is  now  valid  and  in  full   force  for 

the  said  sum  of  £ ,  and  that  he  the    said 

A.  B.  will  not  do  or  suffer  anything,  whereby 
the  said  policy  may  become  void  or  voidable,  or 
the  said  C.  D.,  his  executors,  administrators,  or 
assigns  be  hindered  from  receiving  all  or  any  of 
the  monies  assured  or  to  become  payable  under 
the  same;  and  that,  if  the  said  policy  shall  be-  -if  vitiated, 

t'*  cftcct.  new 

come  void,  the  said  A.  B.  will  immediately  effect  p„iic> ; 
a  new  policy  or  policies  on  his  life,  in  the  name 
or  names  of  the  said  C   D,,  his  executors,  admi- 
nistrators, or  assigns,  for  a  sum  or  sums  not  less 

in  the  whole  than  the  sum  of  £ ;  and  that 

every  such  new  policy,  and  the  monies  to  become 
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payable  under  the  same,  shall  be  subject  to  the 
proviso  for  redemption  hereinbefore  contained, 
and  the  trusts  hereby  declared  concerning  the 
said  existing  policy  of  assurance,  and  the  monies 
—to  pay  to  become  payable  under  the  same  (a) ;  and 
Miiums,         THAT  he  the  said  A.  B.  will,  from  time  to  time, 

witii'Tutm-'-    P^-y  the  said  premium  of  £ ,  and  any  other 

monies  ex-  premiums  or  sums  for  the  time  being  necessary 
mmtgtgel  ^^^'  keeping  on  foot  the  said  existing  policy,  or, 
o'n'foot  po-  ^^^y  policy  to  be  effected  as  aforesaid,  on  the  first 
^''^^>  day  on  which  the  same  respectively  ought  to  be 

paid,  and  forthwith  deliver  the  receipt  for  the 
same  to  the  said  C  D.,  his  executoi's,  adminis- 
trators, or  assigns;  and  that  the  said  A.  B.,  his 
executors  or  administrators,  will,  on  demand, 
pay  to  the  said  C.  D.,  his  executors,  administra- 
tors, or  assigns,  all  monies  (if  any)  which  shall 
be  expended  by  him  or  them  in  keeping  on  foot 
the  said  existing  policy,  or  effecting  or  keeping 
on  foot  any  new  policy  in  lieu  thereof,  with  in- 
terest thereon,  at  the  rate  aforesaid,  from  the 
time  or  respective  times  of  the  same  liaving  been 
—that,  till     expended  ;  and  that,  until  such  monies  shall  be 

It  payment,  .,        .,.  ,,i  ■  ^        •   l-  t  ^ 

the  same  repaid  With  niterest,  the  said  existiug  policy,  ana 
charge  on      any  new  policy  to  be  effected  as  aforesaid,  and 


(a)  These  covenants — not  to  vitiate  the  policy,  and  to 
effect  a  new  policy — may  be  dispensed  with,  if  the  mort- 
gagee chooses  to  rely  wholly  on  the  existiug  policy. 
Otherwise  it  is  desirable  to  have  a  specific  engagement  by 
the  mortgagor  to  keep  an  assurance  subsisting. 
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tlie   monies  to  become  payable  nuclei-  the  same  the  rrc- 

niisL's ; 

respectively,  shall  be  charged  with  the  payment 
thereof  (a);    and  that  he  the  said  A.  B.  now —for  right 

II  •  1  -1  •  iii*^  assign, 

hatli  power  to  assign  the  said  premises  unto  the 
said  C  D.,  his  executors,  administrators,  and 
assigns,  in  manner  aforesaid,  and  free  from  in- 
cumbrances ;     AND    THAT    he    the   said  A..  B.,   his  and  for 

'  further 

executors  and  administrators,  and  every  other  assurauco. 
person  lawfully  or  equitably  claiming  any  estate 
or  interest  in  the  premises,  will,  at  all  times,  at 
his  or  their  own  cost,  execute  and  do  all  such 
assurances  and  things  for  further  or  better  as- 
suring the  said  premises  unto  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  in  manner 
aforesaid,  and  for  enabling  him  and  them  to  re- 
cover and  receive  the  monies  assured  or  to 
become  payable  under  the  said  policy  or  policies, 
as  by  him  or  them  shall  be  reasonably  required. 
And  it  is  hereby  declared,  that  the  said  C  D.,  p..\ver  of 

*  ,      .     .  .  ,   sa'e. 

his  executoi's,  administrators,  or  assigns  may,  at 

any  time  or  times  after  the  said day  of 

next,  without  any  further  consent  on  the 

l)art  of  the  -said  A.  B.,  sell  the  said  policy  and 


(a)  The  two  preceding  covenants  (except  the  engage- 
ment by  the  mortgagor  to  pay  the  premiums)  may  be  dis- 
pensed with,  if  it  is  wished  to  shorten  the  deed,  as  they 
do  little  more  than  particularise  the  rules  of  equity. 
See  Hodgson  v.  JIudgMm,  2  Keen,  70i;  Burridije  v.  Row, 
1  You.  &  Coll.  N.  C.  183. 
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premises  hereinbefore  expressed  to  be  hereby 
assigned,  or  any  new  policy  to  be  effected  as 
aforesaid,  either  by  way  of  surrendering  the  same 
to  the  office  by  which  the  same  respectively  has 
been  or  may  be  granted,  or  otherwise,  and  either 
by  public  auction  or  private  contract,  and  may 
buy  in,  or  rescind  any  contract  for  sale,  and  re- 
sell, without  being  responsible  for  loss  occasioned 
thereby,  and  may  execiTte  and  do  all  such  as- 
surances and  things  for  efFectuat'ng  any  such 
Power  not     sale,  as  he  or  they  shall  think  fit :    Provided 

to  be  exer- 

cisid  till       ALWAYS,  and  it  is  hereby  declared,  that  the  said 

curtain  ... 

events  hap-  C.  D.,  liis  executors,  administrators,  or  assigns, 
shall  not  execute  the  power  of  sale  hereinbefore 
contained,  until  he  or  they  shall  have  given  to 
the  said  A.  B.,  or  left  at  his  usual  or  last  known 
place  of  abode,  a  notice  in  writing  to  pay  off  the 
monies  for  the  time  being  owing  on  the  security 
of  these  presents,   and   default  shall  have  been 

made  in  such  payment  for  —. calendar  months 

after  giving  or  leaving  such  notice,  or  until  there 
shall  be  more  than  seven  calendar  months' 
interest  due  upon  some  principal  money  for  the 
time  being  owing  on  the  security  of  these  pre- 
sents. [Purchasers  not  to  be  bound  to  see  that 
such  events  have  happened.  Mortgagees  receijit  to 
be  a  discharge  to  purchasers.  Trusts  of  the  pur- 
chase-money. Power  may  he  exercised  hy  any 
person  entitled  to  give  a  receipt  for  the  mortgage- 
money.     Mortgagees   indemnity  clause  :    supra, 
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pp.  IGl,  lG-2].     Provided  lastly,  that  tlie  total  \^''^^^^'^ 
amouDt  of  money  hereby  secured,  or  to  be  iilti-  ^;;^^^;j*'^- 
niately  recoverable  hereupon,  shall  not  exceed 
the  sum  of  £ («).     In  witness  &c. 


XXVI. 

Mortgage  of  a  Contingent  Estate  in  Free- 
holds, and  of  a  Policy  0/ Assurance. 

This  indenture,  made  &c.,  between  A.  Parties. 

B.,  of  <fec.  [inortgagor'],  of  the  one  part,  and  C.  D., 

of  «fec.  Unortgagee],  of  the  other  part.     Whereas  Recital  of 

nr.7/'t  •  /•?  •  A       A    i      creation  of 

&c.  \i'ecital  of  tlie  creation  oj  the  contingent  estate,  estate; 

8ee  recital,  supra,  v.   1181.     And  whereas  the— ofagree- 
'        ■'       '  •"  J  ment  for 
said  C.  D.  has  agreed  to  lend  the  said  A.  B.  the  mortgage ; 

sum  of  £ ,  upon  having  the  repayment  of  the 


(a)  The  exemptions  in  the  Stamp  Act,  13  &  14  Vict.  c. 
97,  tit.  Mortgage,  of  monies  advanced  for  the  insurance 
of  any  life  or  lives,  applies  only  to  cases  in  -which  an 
estate  or  interest,  held  upon  such  life  or  lives,  is  granted, 
assigned,  or  assured,  or  an  annuity  is  granted  or  secured 
for  auch  life  or  lives,  and  not  to  the  case  where  a  policy 
of  assurance  only  is  made  the  security.  The  proviso 
in  the  text,  however,  is  not  necessary,  as  the  deed  will  be 
a  good  security  for  whatever  amount  the  ad  valorem 
etamp  will  carry,  and  (if  the  proviso  be  omitted)  the 
amount  may  be  extended  by  increa^iing  the  stamp. 

Notice  of  the  assignment  of  a  policy  of  assurance  must 
be  given  to  the  office  by  which  it  is  grunted. 
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same,   witli  interest,  as  liereinafter  mentioned, 
—of  a  policy  secured  in  manner  hereinafter  appearing.     And 

of  assurance 

havinjri.eeu  AVHEREAS,  as  part  of  the  said  intended  security, 

eflfocted.  •  ^      i       -n,     t         -i         rf  i  •  i 

the  saul  A.  B.  hath  enected  an  assurance,  m  the 

name  of  tlie  said  C.  D.,  with  the Assurance 

Society,  by  a  policy  numbered ,  dated , 

under  the  annual  premium  of  £ ,  and  for  the 

sum  of  £ to  become  payable  if  the  said  A.  B. 

Witnesseth    shall  die  in  the  lifetime  of  the  said .      Now 

THIS  IKDENTURE  WITNESSETH,    that  &C.   [  ^)«?/?/ieW^ 

Covenant      of  and  receipt  for  consideration  ;  and  covenant  to 

to  pay.  -^  ■;     •^.  ^  ' 

2)ay  the  2:>rinci2)al  and  interest,  supra,  2^-   144.] 

Witnesseth     AnD   THIS   INDENTURE  ALSO  WITNESSETH,   that,   in 
fuithercon-    -        ,  i^    i  •  i  ^  c 

veyaiiceof  further  pursuaucc  of  the  said  agreement,  and  for 
the  consideration  aforesaid,  he  the  said  A.  B. 
doth  hereby  grant  and  dispose  of  («),  unto  the 
said  C.  D.  and  his  heirs,  all  that  &c.  \_see  the 
descrijition  of  the  iKireels  and  general  words,  and 

Habendum,  the  estate  clause,  su2')r a,  p.  119],  to  hold  the  said 
premises  unto  the  said  C  D.,  his  heirs  and 
assigns,  to  the  use  of  the  said  C.  D.,  his  heirs 
and  as.signs,  subject  to  the  estate  for  life  therein 

of  the  said ,  and  to  the  event  of  the  estate 

and  interest  therein  of  the  said  A.  B.  being 
defeated     by    his    death     in     the    lifetime    of 

Prnviso  for    the  Said :    Provided  always,  that,  if  the 

redemption.        .  ,     •      -n      i  •      i     •  i      •    • 

said  A.  B.,  his  heirs,  executors,  administrators, 
or  assigns  shall  [)ay  to  the  said  C.  D.,  his  exe- 


(a)  See  the  words  of  sect.  6  of  the  statute,  supra, 
p.  86. 
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cutors,  administrators,  or  assigns  the  said  sum 

of  £ ,    with    interest  for  the  same  in    the 

meantime,  at  the   rate  of  £ —  per   cent,    per 

annum,    on   the   .said  day  of  next, 

without  any  deduction,  then  the  said  C.  D.,  liis 
heirs,  executors,  administrators,  or  assigns  will 
at  any  time  thereafter,  upon  the  request  and  at 
the  cost  of  the  said  A.  B.,  his  heirs,  executors, 
administrators,  or  assigns,  re-convey  the  said 
premises  (subject  as  aforesaid)  unto  the  said  A.  B., 
liis  heirs  and  assigns,  and  assign  the  aforesaid 
policy  of  assurance,  and  the  monies  assured  or  to 
become  payable  under  tlie  same,  unto  the  said 
A.  B.,  his  executors,  administrators,  or  assigns, 
or  as  he  or  they  shall  respectively  direct.  [Trusts  Tnists  and 
of  the  polici/,  supra,  ]).  ISO;  covenant  to  pay 
interest  if  the  principal  remain  unpaid  after  tJie 
day  appointed,  supra,  p.  145  ;  covenants  as  to  the 
policy,  su]}ra,  pp.  181 — 183].  And  it  is  hereby  Power  of 
DECLARED,  that  the  .said  C.  D.,  his  executors,  ad-  ^*'^' 
ministrators,  or  assigns  may,  at  any  time  or 
times  after  the  said day  of next,  with- 
out any  further  consent  of  the  said  A.  B.,  his 
heirs,  executoi's,  administrators,  or  assigns,  sell 
the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  and  disposed  of,  and  the  said 
existing  policy,  or  any  new  policy  to  be  effected 
as  aforesaid,  either  together  or  separately,  and  as 
to  the  said  premises  hereinbefore  expressed  to  be 
hei'eby  granted  and  disposed  of,  either  during  the 

life  of  the  said or  after  her  death,  and  cither 

with    or   without   the  concurrence  of  any  other 


188  MORTGAGES. 

person  or  persons  interested  in  the  aforesaid  here- 
ditaments, and  as  to  any  such  policy,  either  by 
way  of  surrender  to  the  office  by  which  the  same 
has  been  or  may  be  granted,  or  otherwise,  and  as 
to  all  the  said  premises,  either  by  public  auction 
&c.  [supra,  pp.  169 — 171,  omitting  clause,  p.  169, 
tJiat,  after  a  sale,  mortgagor  shall  hold  the  rever- 
sion in  trust  for  purchaser  (a);  covenants  for  right 
to  convey  the  land,  and  for  further  assurance  of  the 
land  and  policy,  see  supra,  pp.  120  and  183.]  In 

WITNESS  &c. 


XXVII. 


Parties. 


Recital  of 
old  mort- 

P-'!<e; 


Tkansfer  of  a  Mortgage,  the  Mortgagor  not 
being  a  Party  (6). 

This  IN^DENTURE,  made  &c.,  BETWEEN  A. 
B.,  of  &c.  [mortgagee],  of  the  one  part,  and  C.  D., 
of  &c.  [transferee],  of  the  otlier  part.  Whereas 
(fee.  [recital  oft/ce  mortgage,  supra,  ]).  108].    And 


-.hat  pnn-  ^yjjgj^jjAS  the  said  sum  of  £- 


with  £- 


for 


(o)  As  the  property  is  partly  real  and  partly  personal, 
the  ultimate  trust  of  the  surplus  had  better  be  for  the 
mortgagor,  his  executors,  administrators,  and  assigns,  as 
personal  estate.     See  supra,  p.  171. 

(b)  If  the  transfer  be  by  indorsement,  the  recital  of 
the  mortgage  will  be  omitted,  and  the  mortgage  debts, 
&c.,  be  referred  to  as  "  within-named,"  "  within-men- 
tioned," &c. 
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interest  thereon  from  tlie clay  of last,  ^ipai  and 

•'  certain  lu- 

is  now  owins:  to  the  said  A.  B.  on  the  said  secu-  te'"<;8t  is 

~  uow  owing; 

rity.     And  whereas  the  said  C.  D.  has  agreed 

to  pay  the  said  A.  B.  the  said  sums  of  £ and  — of  agree- 

*     •'  nient  for 

£, ,    making    together    the    sum    of ,  transfer. 

upon    having   such   transfer  of  the    said  mort- 
gage  debt,    and  of  the  securities   of  the   same, 
as  is  hereinafter  contained.     Now  this  inden-  witnesscth. 
TURE  WITNESSETH,  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  sum  of  Considera- 

~  _      tion. 

£, this  day  paid  to  the  said  A.  B.  by  the  said 

C.  D,    (the  receipt  whereof  the  said  A.  B.  doth  Receipt, 
hereby  acknowledge),   he  the  said  A.   B.    doth  Assignment 

•^  .  .  ofcJebt. 

hereby  assign  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,   all  that  the  said 

gum  of  £, \the  princijjal]  now  owing  to  the 

said  A.  B.  on  the  security  aforesaid,  and  all 
interest  due  and  to  accrue  due  for  the  same,  and 
the  full  benefit  of  the  covenants  entered  into  by 
the  said  \_mort(jagor'\  in  the  said  indenture  of  the 

day  of [the  mortf/age],  and  of  all  other 

securities  for  the  same  premises,  and  all  the 
estate  and  interest  of  the  said  A.  B.  in  the  pre- 
mises, TOCETllEK  WITH  pOWer  for  the  said  C  D.,  Power  of 

his  executore,  administrators,  and  assigns,  to  sue  ' 

and  give  receipts  for  the  said  sum  o(£ ,and  all 

intei'est  due  and  to  accrue  due  for  tlie  same,  in  the 
name  or  names  of  the  said  A.  B.,  his  executors  or 
administi-ators,  TO  hold  the  said  premises  unto  Habendum, 
the  said  C.   D.,    his    executors,    administrators, 
and  assigns,  absolutely.     And  this  indenture  witnesooth 

secondly. 


190 


MORTGAGEF. 


ALSO  WITNESSETH,  tliat,  in  further  pursuance  of 

the  said  agreement,   and  fur  the  consideration 

Conveyance,  aforesaid,  the  said  A.  B.  doth  hei-eby  grant  unto 

Parcels.        tho  said  C.  1).,  his  heirs  and  assigns,  [jyarcels,  p. 

96],  and  all  and  singular  other  the  hereditaments 

by  the  said  indenture  of  the  day  of  

expressed  to  be  granted  [o7-  released  or  a})pointed, 
or  appointed  and  granted  t&c,  as  the  case  may  he 
— general  loorcls,  estate  clause,  p.  97],  to  hold  the 
Habendum,  said  premises  UNTO  the  said  0.  D.,  his  heirs  and 
assigns,  to  the  use  of  the  said  C.  D.,  his  heirs 
and  assigns,  subject  to  the  equity  of  redemption 
subsisting  therein  under   the  said  indenture  of 

the  day  of  \tJie  mortgage^  and  with 

the  benefit  of  the  power  of  sale  therein  contained. 
And  the  said  A.  B.  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant 
with  the  said  C.  D.,  his  heirs,  executors,  admi- 
nistratoi'S,  and  assigns  respectively,  that  the  said 

sum  of  £ ,  with   interest  thereon  from  the 

said day  of  ,  is  now  owing  to  him  the 

said  A,  B.  on  the  aforesaid  security,  and  that  he 
the  said  A.  B.  hath  not  done,  or  knowingly  suf- 
fered, or  been  party  or  privy  to  any  thing  where- 
by the  said  monies,  hereditaments,  and  ])remises, 
or  any  part  thereof  respectively,  are  or  can  be 
impeached,  incumbered,  or  affected  in  anywise 
howsoevei".     In  witness  &c. 

THE  SCHEDULE  to  which  the  above-writ- 
ten Indenture  refers. 


Covenant 
against 
iuciim- 
brauces. 
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XXVIII. 

Transfer  of  a  Mortgage  hj  the  Execu- 
tors and  Devisees  of  the  Mortgagee, 
the  IMortgagor  receiving  a  further 
Advance. 

This  indenture,  made  <fec.,  between  a.  B.,  Parties, 
of  &c.,  and  C.  D.,  of  «fec.  \executors  and  devisees  of 
mortgagee],  of  the  first  pai-t,  E.  F.,  of  tkc.  [mort- 
gagor], of  the  second  part,  and  G.  H.,  of  <fec. 
[transferee],  of  the  third  part.     Whereas  ttc.  Recital  of 
[recital  bf  the  mortgage,  ut  supra,  p.  108].     And  !!!.',',(■  fbf^ ' 
whereas  the  said  [jnortgagee]  duly  made  and  exe-  mortgagee*'; 

cuted  his  last  Avill,  dated  the day  of , 

and  thereby  devised  estates  vested  in  him  upon 

mortgage  to  the  said  A.  B.  and  C.  D.,  their  lieirs 

and  assigns,  and  appointed  the  said  A.  B.  and  C. 

D.  executoi-s  of  his  said  will ;  and  whereas  the  —of  his 

said  [jnortgagee?j^  died  without  having  revoked  or  probate'^of 

altered  his  said  will,  and  the  same  was  proved  by  '"*  ^^'  ' 

the  said  A.  B.  and  C.  D.  in  the Court  of , 

on  the day  of .     And  whereas  the  said  —that  mort- 

sum  of  £ is  now  owing  to  the  said  A.  B.  and  is  stiii'due; 

C.  D.  on  the  said  security,  but  all  interest  there- 
on has  been  paid  up  to  the  date  of  these  presents. 
And  whereas  the  said  G.  H.  has  agreed  to  pay  — ofagree- 
the  said  A.  B.  and  C.  D.  the  said  sum  of  £. ,  truLfer* 
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and  further 
advauce. 


Witneesetb. 


Considera- 
tion. 


Receipt. 


and  to  lend  the  said  E.  F.  the  furtlier  sum  of 

£, ,  upon  having  such  transfer  of  the  said 

mortgage  debt  and  interest,  and  of  the  securities 
for  the  same,  as  is  hereinafter  contained,  and  upon 

having  the  repayment  of  the  said  sums  of  £ 

and  £, ,  with  interest,  as  hereinafter  men- 
tioned, secured  in  manner  hereinafter  appearing. 
Now  THIS  INDENTURE  WITNESSETH,  that,  in  pur- 
suance of  the  said  agreement,  and  in  considera- 
tion of  the  sum  of  £ \original  debt]  to  the 

said  A.  B.  and  C.  D.  this  day  paid  by  the  said 
G.  H.    (the  receipt  wliereof  the  said  A.  B.  and 

C.  D.  do  hereby  acknowledge),  and  of  the  sum  of 

£ to  the  said  E.  F.  this  day  paid  by  the  said 

G.  H.  (the  payment  and  receipt  respectively  of 
which  sums  of  £ and  £ ,  making  to- 
gether  the   sum  of  £ ,  the  said  A,  B.  doth 

hereby  acknowledge),  they  the  said  A.  B.  and  C. 

D.  do  hereby  assign  unto  the  said  G.  H.,  his  exe- 
cutors, administrators,  and  assigns,  all  that  the 

said  sum  of  £ [the  original  debt]  now  owing 

to  the  said  A.  B.  and  C.  D.  on  the  security 
aforesaid,  and  all  interest  to  accrue  due  for  the 
same,  and  all  the  estate  and  interest  of  the  said 

Habendum.  _A.  B.  and  C.  D.  in  the  premises,  to  hold  the  said 
premises  unto  the  said  G.  H.,  his  executors,  ad- 
ministrators, and  assigns,  absolutely.  And  this 
INDENTURE  ALSO  WITNESSETH,  that,  in  further  pur- 
suance of  the  said  agreement,  and  for  the  con- 
Covenant      siderations  aforesaid,  he  the  said  E.  F.  doth  here- 

for  repay-  ,     ,  .     ,     .  ,       ,      .     . 

nieut  of        by,  for  himselt,  his  heirs,  executors,  and  adminis- 


Transfer  of 
mortgage- 
debt. 


Witnesseth 
secondly. 
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trators,  covenant  with   the  said  G.  H.,  his  exe- p^'J^^'p*'- 

with  inter- 

cutors  and  administrators,  that  he  the  said  E.  F,,  est.  at  the 

end  of  six 

his  heirs,  executors,  or  administrators,  will  pay  to  months. 
the  said  G.  H.,  his  executors,  administrators,  or 

assigns,   the  sum    of  £ [the  toted   amount'\, 

with    iutei-est    thereon    in    the    meantime,    at 
the  rate  of  £ —  per  cent,  per   annum,   on  the 

day  of next,  without  any  deduction. 

And  this  indenture  also  witnesseth,  that,  in  witnesscth 

furtlier  pursuance  of  the  said  agi-eement,  and  for 

the  considerations  aforesaid,  they  the  said  A.  B.  Conveyance. 

and  C.  D.,  by  the  direction  of  the  said  E.  F.,  do 

hereby  grant,  and  he  the  said  E.  F.  dotli  hereby 

grant  and  confii-m,  unto  the  said  G.  H.,  his  heirs 

and  assigns,  \jja7'cels — general  wm'ds,  supi'a,  pp. 

9G-7],  AND  all  the  estate  and  interest  of  the  said 

A.  B.,  C.  D.,  and  E.  F.,  and  every  of  them,  in  the 

said  i>remises,  to  hold  the  said  premises  unto  Habendum. 

the  said  G.  H.,  his  heirs  and  assigns,  TO  the  use 

of  the  said  G.  H.,  his  heix's  and  assigns,  discharged 

from  all  equity  of  redemption  under  the  said  in- 

dentui-e  of  the  day  of [the  original 

mortgage^  [Proviso  for  redemption,  supra,  p. 
145,  distinguishing  the  pi'operty  as  that  "  herein- 
before expressed  to  be  hereby  gi-anted."  Cove- 
nant  by  moi-t  gag  or  for  payment  of  interest,  supra, 
p.  1451.  And  each  of  them  the  said  A.  B.  and  Co  enant 
C.  D.,  SO  f^xr  as  relates  to  his  ovm  acts  and  deeds,  tors  against 

iiiciim- 

doth  hereby,  for  himself,  his  heirs,  executors,  and  brauces. 
administrators,  covenant  with  the  said  G.  H.,  his 
heirs,  executors,  administrators,  and  assigns,  res- 
K 
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jjcctively,  that  they  the  said  A.  B.  and  C  D.,  res- 
pectively, have  not  done  or  knowingly  suffered,  oi' 
been  party  or  privy  to  anything  whereby  the  said 
hereditaments,  monies,  and  premises,  or  any  part 
thereof,  respectively,  are  or  can  be  impeached, 
incumbered,  or  affected  in  anywise  howsoever, 
or  whereby  they  respectively  are  prevented  from 
granting  and  assigning  the  same  premises,  or  any 
part  thereof,  respectively,  in  manner  aforesaid. 
\_Power  of  sale,  and  covenants  for  title,  as  in  m-i- 
ginal  mortgage,  supra  2>2^-  140 — 149.]  In  wit- 
ness &c. 

THE  SCHEDULE  to  which  the  above-writ- 
ten Indenture  refers. 


XXIX. 

Ee-conveyance  by  Heir  and  Executors  of  a 
Mortgagee  {a). 

Parties.  This  indenture,  made  &c.,  BETWEEN  A.  B., 
of  &c.  \heir-at-law  of  mortgagee],  of  the  first  part, 
C.  D.,  of  &c.,  and  E.  F.,  of  &c.  [executors],  of  the 
second  part,  and  G.  H.,  of  &c.  [mm'tgagor],  of  the 


(a)  If  the  reconveyance  were  by  mortgagee  himself, 
and  by  indorsement,  all  the  recitals  might  be  omitted. 
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tliinl  jiart.      Wiikukas  ifec.   [recital  o/ the  77^or^  Recital  of 

1     r-T  k  '  ^  ■  ^  mortgage  ; 

</a(je,  snjyra,  p.    10/ J.     And  whereas  tlie  said  _„f^yi,i 
[mo7-fgafjee]  duly  made  and  executed  liis  last  will,  "{IJ}  partial 

dated  the day  of ,  and  thereby  appoint-  i;,'^:^!^!'^ 

ed  the  said  C.  D.  and  E.  F.  executors  thereof,  Imt  if^^^'/^^f^? 
did  not  thereby  devise  the  legal  estate  in  the  said 
hereditaments,  and  died  leaving  the  said  A.  B.  his 
heir-at-law,  and  without  having  revoked  or  altered 
liis  said  will,  and  the  same  was  proved  by  the  said 

C.  D.  and  E.  F.  in  the Court  of ,  on  the 

day  of .     And  avhereas  the  said  sum  — ofmort- 

of  £ is  now  owing  to  the   said  C.  D.  and  blihtrciue, 

E.  F.  on  the  said  security,  but  all  interest  thereon  ^agm'sde- 
has  been  paid  up  to  the  date  of  these  presents,  uotr.'  '  " 
and  the  said  G.  H.  is  desirous  of  paying  off  the 
said  sum  of  £ ,  and  of  having  such  reconvey- 
ance as  is  hereinafter  contained.     Now  this  in-  witnessetii. 
DENTURE  WITNESSETH,  that,  in  Consideration  of  all  Considera- 

interost  on  tlie  said  sum  of  j£ having  been 

paid  as  aforesaid,  and  of  the  sum  of  £ to  the 

said  C.  D.  and  E.  F.  this  day  paid  by  the  said 
G.  H.,  (the  receipt  whereof  the  said  C.  D.  and  Receipt. 
E.  F.  do  hereby  acknowledge),  he  the  said  A..  B., 
by  the  direction  of  the  said  C.  D.  and  E.  F.,  doth 
hereby  grant,  and  they  the  said  C.  D.  and  E.  F.  do 
hereby  release,  unto  the  said  G.  H.,  his  heii"s  and 
assigns,  [2)arcels — general  worth,  and  estate  clause, 
supra,  J).  190],  to  hold  the  said  premises  unto  n.ibendum 
the  said  G.  H.,  his  heirs  and  assigns,  to  the  use 
of  the  said  G.  H.,  his  heirs  and  assigns,  dis- 
charged  from  the  said  mortgage-debt  of  .€ , 
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and  all  interest  for  the  same,  and  from  all  claims 

under  the  said  indenture  of  the day  of 

[the  mortgage].     [Covenant  by  the  heir  and  execu- 
tors against  incumbrances,  supra,  p.  193.].     In 

WITNESS  &c. 

THE  SCHEDULE  to  which  the  above-written 
Indenture  refers. 


XXX. 

Assignment  of  a  Term  to  a  Trustee  for  a 
Mortgagee  (a). 

Partie.<=.  ThIS  INDENTURE,  made  &c.,  between  A.  B., 
of  &c.  [trustee  of  the  term],  of  the  first  part,  C.  D., 
of  &c.  [existing  mortgagee],  of  the  second  part, 
E.  F.,  of  &c.  [moi'tgagoi-],  of  the  third  part,  G.  H., 
of  &c.  [7iew  mortgagee],  of  the  fourth  part,  and 
T.   K.,  of  <fec.    [neiv  trustee],    of  the    fifth  part. 

Recital  of      Whereas,  by  an  indenture  dated  the day  of 

the  creation  r  •    t 

of  the  term ;  ,  and  expressed  to  be  made  between  [partus  \, 

ALL  those  &c.  [parcels,  verbatim,  from  the  deed], 
M'ith  the  appurtenances,  were  demised  unto  the 
said ,  his  executors,  administrators,  and  as- 


(a)  As  to  the  cases  in  which  a  term  may  perhaps  be 
still  assigned,  and  to  which  this  Precedent  is  intended  to 
apply,  see  supra,  p.  80. 
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signs,  for  the  term  of years  from  the  date 

thereof.     Axd  whereas,  after  divers  mesne  as-  —of  the 
snraiices  and  acts  in  the  law,  by  an  indenture  of  the  frcu- 
dated  the day  of ,  and  expressed  to  be  lastassigii- 

1      ,     ,  r  ^  •     T     ii  •  J    •       meiit  of  the 

made  between  \_parties \,  the  reversion  ana  in-tei,ii; 
heritance  expectant  on  the  said  terra  in  the  said 
premises  were  conveyed  to  the  use  of  the  said 
C.  D.,  his  heii's  and  lissigus,  svibject  to  a  proviso 
for  redemption  thereof  on  payment  by  the  said 
E.  F.,  his  hcii"s,  executors,  administrators,  or  as- 
signs, unto  the  said  C.  D.,  his  execvitors,  atlminis- 
trators,  or  assigns,  of  the  sum  of  £ ,  with  in- 
terest for  the  same  after  the  rate  and  at  the  time 
therein  mentioned.     And  whereas,  after  divers  —of  the  last 

assignment 

mesne  assignments  and  acts  in  the  law,  by  an  in-  of  the  term; 

denture,  dated  the day  of ,  and  expressed 

to  be  made  between  [jiarties],  the  said  premises 
comprised  in  the  said  term  were  assigned  to  X. 
Y.,  his  executoi*s,  administrators,  and  assigns,  for 
the  then  residue  of  the  said  term,  in  trust  for  the 
said  C.  D.,  his  executors,  administratoi-s,  and  as- 
signs, for  better  securing  to  him  and  them  the 

payment  of  the  said  sum  of  £ and  interest, 

and,  subject  tliereto,  in  trust  for  the  said  E.  F., 
Lis  heii*s  and  assigns,  and  to  attend  the  inherit- 
ance.    And  whereas,  by  an  indenture  bearing —of  the 

deed  of  even 

even  date  with,  but  executed  beiore,  these  pre-  date;, 
sents,  and  expressed  to  be  made  between  the  said 
C.  D.,  of  the  first  part,  the  said  E.  F.,  of  the  fleeoiul 
part,  and  the  said  G.  H.,  of  the  third  pai-t,  in  con- 
sideration of  the  sum  of  £ paid  by  the  said 
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G.  H.  to  the  said  C.  D.  at  the  request  of  the  said 
E.  F.,  the  said  C.  D.  hath  assigned  unto  the  said 
G.  H.,  his  executors,  administrators,  and  assigns, 
the  said  mortgage-debt  and  interest,  and  hath  con- 
voyed unto  the  said  G.  H.,  his  heirs  and  assigns, 
the  said  premises  comprised  in  the  said  term,  to 
hold  the  same  unto  and  to  the  use  of  the  said 
G.  H.,  his  heirs  and  assigns,  subject  to  a  proviso 
in  the  indenture  now  in  recital  contained  for  re- 
— of  the  de-  demption,  &c.  ut  supra.     \Recite  the  devolution  of 

volutiou  of  ^  ^  "- 

the  term;     the  term  from  X.   Y.  to  A.  B.\     And  whereas 

sTre  that  it'  the  Said  G.  H.  is  desirous  that  the  said  premises 

Sgned^  ^^'  comprised  in  the  said  term  shall  be  assigned  by 
the  said  A.  B.  to  the  said  I.  K.,  his  executors,  ad- 
ministrators, and  assigns,  upon  the  trusts  herein- 

Witnesseth.  after  declared.  Now  this  indenture  witness- 
ETH,  that,  for  effectuating  the  said  desire,  and  in 

Assignment,  consideration  of  the  premises,  he  the  said  A.  B., 
by  the  direction  of  the  said  C.  D.,  and  with  the 
approbation  of  the  said  E.  F.  and  upon  the  nomi- 
nation of  the  said  G.  H.,  doth  hereby  assign  unto 
the  said  I.  K.,  his  executors,  administi-ators,  and 

Parcels.  assigns,  ALL  SUCH  of  the  said  premises  by  the  said 
deed  of  even  date  herewith  expressed  to  be  con- 
veyed, as  by  the  said  indenture  of  the  day 

of [the  last  assignment  of  the  terni\  were  as- 
signed unto  the  said  X.  Y.,  his  executors,  admin- 
istx-ators.  and  assigns,  with  their  appurtenances, 
AND  all  the  estate  and  interest  of  the  said  A,  B. 

Habendum,  in  the  said  premises,  to  hold  the  said  premises 
UNTO  the  said  I.  K.,  his  executors,  administrators, 
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and  a.ssig«s,  for  the  i-esidiie  of  the  said  term  of 

years,  upon  trust  for  the  said  G.  H.,  his  execvx-  i"  tn'st  for 

■J  '  ^  _  the  mort- 

tors,  administrators,  and  assigns,  and  to  assign  the  gagee  to  at- 
same  as  he  or  they  shall  direct,  for  better  secur- 
ing to  him  and  them  the  jtayment  of  the  said  sum 

of  £ and  interest,  and,  subject  thereto,  iu 

trust  for  the  said  K  F.,  his  heirs  and  assigns,  and 
to  permit  the  same  to  attend  the  reversion  and 
inheritance  of  the  premises  therein  comprised. 
{Truitee^s  covenant  against  incumbrances,  see  su- 
pra, p.  109].     In  witness  &c. 
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Parties. 


Witaesseth. 
Demise. 


Parcels. 


Lease  of  a  House  in  a  Town. 

This  indenture,  made  &c.,  BETWEEN  A. 
B.,  of  &c.  [lessoi-],  of  the  one  part,  and  C.  D., 
of  &c.  [lessee],  of  the  other  part,  WITNESSETH,  that 
the  said  A.  B.  doth  hereby  demise  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns, 

ALL  THAT  dvrelling-house,  numbered ,  in 

street,  in  the  paiush  of ,  in  the  town  of , 

with  the  yards,  out-buildings,  and  ground  held 
therewith,  as  the  site  thereof  is  delineated  in  the 
plan  in  the  margin  of  these  presents,  and  therein 

coloured  ,  together  with  all  ways,  lights, 

sewei-s,  watercourses,  rights,  privileges,  easements, 
advantages,  and  appurtenances  thereto  belonging, 

Exception,  or  usually  held  or  enjoyed  therewith,  except,  ne- 
vertheless, out  of  this  demise,  all  &c.  [insert  any 
reservation  of  a  rigid  of  watercourse  from  adjoin- 

Habendum.  i^Q  houscs,  OT  the  like\  TO  HOLD  the  said  premises, 
except  as  aforesaid,  unto  the  said  C.  D.,  his  ex- 
ecutors, administrators,  and  assigns,  for  the  term 
of years  from  the  date  of  these  presents ; 

Reddendum.  RENDERING  therefore,  during  the  said  term,  the 


General 
words. 
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yeai'ly  rent  of  £ ,  clear  of  all  present  and  fu- 
ture rates,  taxes,  and  deductions,  by  equal  pay- 
ments, on  the  day  of and  the 

day  of  in  every  year,  the  first    of  such 

payments  to  be  made  on  the day  of 

next.     And  the  said  C.  D.  doth  hereby,  for  him-  covenant 
self,  his  heii-s,  executors,  and  administrators,  co-  lessee,  to 
venant  with  the  said  A.  B.,  Ids  heirs  and  assigns,  reut 
that  he  the  said  C.  D.,  his  executors,  adminis- 
trators, or   assigns,    during  the  said  term,  will 
pay  the  yearly  rent  hereinbefore  reserved,  on  the 
days  and  in  manner  aforesaid;  and  will  bear  and  and  taxes, 
pay  all  rates,  taxes,  and  outgoings,  now  payable 
or  hereafter  to  become  payable,  whether  by  the 
landlord  or  tenant,  in  respect  of  the  said  premi- 
ses :    AND  will   keep  the    said  premises  insured  and  keep 
against  loss  or  damage  by  fire  in  such  oflice  as  the  ses  insured, 
said  A.  B.,  his  heirs  or  assigns,  shall  approve,  and 
will,  when  required,  produce  the  policy  of  such  in- 
surance, and  the  current  year's  receipt  for  the 
premium  thereon,  to  the  said  A.  B.,  his  heirs  or 
assigns ;  and  will  keep  the  said  premises  in  good  ^i,a  m  re- 
condition and  complete  repair,  and  without  any  P*""' 
alteration,  except  such  as  the  said  A,  B.,  his  heii-s 
or  assigns,  shall  approve  of;  and,  at  the  expu'a-  and  yici.i 
tion  or  sooner  determination  of  the  said  term,  so  end"  ot  the 
yield  \ip  the  same  unto  the  said  A.  B.,  his  heii-s  '^'^'^^' 
or  assigns ;  and  that  the  said  A.  B.,  his  heirs  a„fi  ti^a 
and  assigns,  and  his  and  their  agents,  surveyors,  may^entcr 
and  workmen,  maj',  at  all  reasonable  times  during  toin^l'cp'; 
the  said  tex'm,  enter  upoii  the  said  premises  to  in- 
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and  that  the  spect  the  sauie ;  and  that  no  offensive  business 
bc°useVas  a  or  occupation  or  nuisance  sliall  be  cari-ied  on  or 
hiTuseoniy;   Committed  on    the  said  premises,  and  that  the 

same  shall  be  used  as  a  private  dwelling-house 
aud  shall  only  ;  and  that  the  said  C.  D.,  his  executors, 
signed  or'  administrators,  or  assigns,  will  not  assign  or  un- 
uudtriet.       (jgpiet  the  said  premises  without  the  consent  in 

writing  of  the  said  A.  B.,  his  heirs  or  assigns  ; 

Proviso  for  PROVIDED  ALWAYS,  that,  on  any  breach  or  non- 
re-entry.  1         •    1    p 

observance  of  any  of  the  covenants  herembeiore 

contained,  the  said  A.  B.,  his  heirs  or  assigns, 
may  re-enter  upon  the  said  premises,  and  re-pos- 
sess and  hold  the  same  as  if  this  demise  had  not 
Covenant  by  been  made.  And  the  said  A.  B.  doth  hereby, 
for  quiet  en-  for  himsclf,  his  hcirs,  executors,  administrators, 
and  assigns,  covenant  with  the  said  C.  D.,  his  ex- 
ecutors, administrators,  and  assigns,  that  he  and 
they,  performing  and  observing  all  the  covenants 
hereinbefore  contained,  may  hold  and  enjoy  the 
said  premises  during  the  said  term,  without  any 
interruption  by  the  said  A.  B.,  his  heirs  or  as- 
signs, or  any  person  lawfully  claiming  under  him 
or  them.     In  witness  &c. 
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XXXII. 


Lease  of  a  Farm. 

This    indenture,    made    &C.,  BETWEEN  A,  Parties. 

B.,  of  &c.  \les>iOr\  of  the  one  pai-t,  and  C.  D.,  of 
&c.  [fes«ee],  of  the  other  part,  WITNESSETH,  that  Witnessetii. 
the  said  A.  B.  doth  hereby  demise  unto  the  said  Demise. 
C  D.,  his  executors,  administrators,  and  assigns, 

all  that  farm  and  lands,  in  the  parish  of ,  Parcels. 

in  the  county  of  ,   called farm,   with 

the  farm-house  and  other  bviildings  thereon,  the 
particulars  whereof  are  specified  in  the  schedule 
hereunder  written,  together  with  all  commons,  General 

words. 

ways,  watercourses,  rights,  privileges,  easements, 
commodities  and  appurtenances  whatsoever,  to 
the  said  hereditaments  or  any  part  thereof  be- 
longing, or  usually  held  or  enjoyed  thercAvith, 
except  and  reserved,  nevertheless,  ovit  of  this  Exception. 
demise,  all  timber  and  other  trees,  and  the  right 
to  enter  and  cut  and  remove  the  same,  to  hold  H.abeudum. 
the  said  premises,  except  as  aforesaid,  unto  the 
said   C.   D.,  his   executors,  administrators,  and 

assigns,  for  the  term  of years  from  the 

date    of  these    presents;     rendering    thei-efor,  Rod<ien- 

during  the  said  term,  the  yearly  rent  of  k , '  "'"" 

clear  of  all  pi*esent  and  future  rates,  taxes,  and 
deductions,  by  equal  payments,  on  the day 
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of and  the day  of in  every  year, 

the  first  of  such  payments  to  be  made  on  the 

Covenant  by day  of next.     And  the  said  C.  D. 

paythe^  '      doth  hereby,   for  himself,  his  heirs,    executors, 
and  administrators,   covenant  with  the  said  A. 
B.,  his  heirs  and  assigns,  that  he  the  said  C.  D., 
his  executors,  administrators,  or  assigns,  during 
the  said  term,  will  pay  the  yearly  rent  hereinbe- 
fore resei'ved  on  the   days  and  in  manner  afore- 
and  taxes,     Said;  AND  WILL  bear  and  pay  all  rates,  taxes,  and 
outgoings,  now  payable  or  hereafter  to  become 
payable,  whether   by  the  landlord  or  tenant,  in 
and  keep  the  respect  of  the  said  premises ;  and  will  keep  the 
Im^ir^  '^  said  farm-house  and  buildings  insured  against 
loss  or  damage  by  fire,  in  such  ofiice  as  the  said 
A.  B.,  his  heirs  or  assigns,  shall   approve,   and 
will,  when  required,  produce  the  policy  of  such 
iusui-auce,  and  the  current  year's  receipt  for  the 
premium  thereon,  to  the  said  A.  B.,  his  heirs  or 
and  in  good  assigns;  AND  WILL  keep  the  Said  farm-house  and 
condition,     ^j^jjj-^^gj,^  ^^^^  g^n  things  in  and  about  the  same, 
and    all    fences,    ditches,    drains,    watercourses, 
gates,  fixtures,  and  things  upon  or  about  the  said 
farm  and  lands,  in  good  condition  and  complete 
repair,  and  without  any  alteration,  except  such  as 
the  said  A.  B.,  his  heirs  or  assigns,  shall  approve 
and  proper-  of ;  AND  WILL  cultivate,  manure,  and  manage  the 
ly  cuitivat-    g^j^  ^^^^  ^^^j  jy^^jg  -^^  g^  ^^^^  ^^^  proper  manner, 

according  to  the  most  approved  course  of  hus- 
bandry, and  will  not  convert  into  arable  land 
any  land  now  in  pasture,  without  the  consent  of 
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the  said  A.  B.,  his  heira  or  assigns;  and  will,  at  and  yield  up 
the  expu'ation  or  sooner  determination   oi  tiie  of  ihc  term ; 
said  term,   yield  up  the   said  premises   in  such 
good  condition  and  repaii-,  and  in  fair  and   pro- 
per order,   as    aforesaid,    unto    the    said  A.  B., 
his  heirs  or  assigns :  and  that  the  ^aid  A.  B.,  'wd  that 

"  _  Irtiiitlord 

his  heirs  and   assii^rns,  and  his  and  their  agents,  may  enter  to 

,  inspect  ; 

surveyors,  and  workmen,  may,  at  all  reasonable 
times  during  the  said  term,  enter  upon  the  said 
premises  to  inspect  the  same,  and  to  cut  and  re- 
move timber  and  other  trees :  and  that  the  said  a"J  that  the 

premises 

C.  D.,  his  executors,   administrators,  or  assigns,  shall  noi  bo 

assigned  or 

will  not  assign  or  underlet  the  said  premises,  or  under-let 

.  .    .         witlioutcoa- 

any  part  thereof,  without  the  consent  in  writing  sent. 

of  the  said  A.  B.,  his  heirs  or  assigns:  Puovided  proviso  for 

ALWAYS,  that,  on  any  breach  or  non-observance 

of  any  of  the  covenants  hereinbefore  contained, 

the  said  A.  B.,  his  heii-s  or  assigns,  may  re-enter 

upon  the  said  premises,  and  re-possess  and  hold 

the  same  as  if  this  demise  had   not  been  made. 

And  the  said  A.  B.  doth  hereby,  for  himself,  covenant  by 

■,.■,.  .  i-'ji  1-  the  lessor  tor 

his  heirs,  executors,  administrators,  and  assigns,  q^iet  enjoy- 
covenant  with  the  said  C.  D.,  his  executors,  ad-  "''"  ' 
ministrators,  and  assigns,  that  he  and  they,  per- 
forming and  observing  all  the  covenants  herein- 
before contained,  may  hold  and  enjoy  the  said 
premises  during  the  said  term,  without  any  in- 
terruption by  the  said  A.  B.,  his  heirs  or  assigns, 
or  any  person  lawfully  claiming  under  him  or 
them.     In  witness  etc. 

THE  SCHEDULE  to  which  the  above-writ- 
ten Indentuue  refers. 
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Parties. 


ft'itaesseth. 
Demise. 


Parcels. 


XXXIII. 

Mining  Lease. 

This  indenture,  made  &G.,  BETWEEN  A. 
B.,  of  <fec.  [^s«or],  of  the  one  part,  and  C.  D.,  of 
(fee.  [^es^ee],  of  the  other  part,  witnesseth,  that 
the  said  A.  B.  doth  hereb}^  demise  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns, 
ALL  metallic  mines  and  minerals,  open  and  hid- 
den, which  belong  to  the  said  A.  B.,  in  the  parish 

of ,  in  the  county  of ,  within  the  limits 

following,   [description  of  limits],  within  which 

limits  a  certain  mine  called is  now  working 

[or  "  has  been  worked  "],  and  all  liberties  which 
the  said  A,  B.  has  power  to  grant,  of  searching 
^  for,  getting,  making  merchantable,  and  removing 
Exception,  the  said  mines  and  metallic  minerals,  except 
and  reserved  unto  the  said  A.  B.,  his  heirs  and 
assigns,  all  mines  and  ores  of  ,  and  unre- 
stricted liberty  for  him  and  them,  and  his  and 
their  agents,  servants,  and  workmen,  to  search 
for,   get,   make    merchantable,    and    remove    all 

mines  and  ores  of ,  and  all  clay -stone,  earth, 

and  minerals,  not  hereby  demised,  and  to  com- 
municate from  and  to  any  adit  or  working  with- 
in the  limits  aforesaid  to  and  from  any  adit  or 
working  beyond  the  same  limits,  and  to  examine 
and  take  plans  of  all  workings  under  this  de- 
mise ;  and  in  such  searching  for,  communicating, 
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examiuing,  and  taking  plans,  to  use  the  adits, 
shafts,  machiuexy,  and  tackle  in  or  about  the 
mines  hereby  demised,  making  i-easonable  com- 
pensation for  making  use  of  the  said  machinery 
and  tackle,  except  in  examining  and  taking 
l)lans,  TO  HOLD  the  said  jiremises  hereby  demised  Hubendum. 
unto  the  said  C.  D.,  his  executors,  adjuini.strators, 

and  assigns,    henceforth,   for  the   term  of 

years:  rendeking  therefor  a  money-runt  equal  RcfMeu- 
to  one-fifteenth  ot  the  monies  for  which  the  mine- 
rals sold  shall  be  sold,  except  the  minerals  a 
share  whereof  shall  have  been  previously  reu- 
dei'ed,  and  rendering,  so  often  and  to  such  ex- 
tent as  shall  be  required  by  notice  (the  same  to 
be  determinable  by  notice),  as  a  mineral-rent, 
one-fifteenth  of  all  minerals  which  for  the  time 
being  shall  have  been  gotten  and  not  sold,  the 
said  minerals  to  be  made  merchantable  before 
sale  or  render  of  a  share  thereof;  and  the  said 
money  and  mineral  rents  to  be  clear  of  all  pre- 
sent and  future  taxes,  rates,  and  assessments, 
and  all  other  charges  and  deductions  whatsoever, 
and  to  be  paid  or  delivered  as  hereinafter  men- 
tioned. And  the  said  C  D.  dotli  hereby,  for  oovenaut  by 
himself,  his  heirs,  executors,  and  administrators,  '^^^'^' 
covenant  with  the  said  A.  B.,  his  heirs  and  as- 
signs, that  the  said  C.  D.,  his  executors,  admin- 
istrators, and  assigns,  will  work  the  said  mines 
upon  the  cost-book  and  not  the  scrij)  system, 
and  will,  without  delay,  make  merchantable  all 
minerals  gotten ;  ^vnd,  within  reasonable  periods 
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during  tlie  said  term,  sell  on  the  said  lands,  the 
mines  and  minerals  under  which  are  hereinbe- 
fore demised,  by  private  ticketings,  and  not  else- 
where nor  otherwise  (unless  with  consent),  all 
the  said  minerals,  except  those  in  respect  where- 
of a  mineral-rent  shall  previously  have  been  ren- 
dered ;  AND  WILL  give  ten  days'  notice  of  the  day, 
hour,  and  place  of  every  such  sale,  and  of  the 
minerals  to  be  offered  for  sale ;  and  will,  within 
ten  days  after  every  such  sale,  give  a  return  of  the 
minerals  sold  thereat,  with  their  prices  and  pur- 
chasers :  AND  WILL,  immediately  after  every  such 
sale,  and  before  the  removal  of  the  minerals  sold, 
pay  the  money-rent  thereby  ascertained;  and 
WILL,  without  intermission,  lay  out  on  the  sur- 
face of  the  aforesaid  lands  all  minerals  in  re- 
spect whereof  a  mineral-rent  shall  be  the  required 
render,  and  divide  the  same  into  fifteen  shares 
of  equal  value,  and  give  ten  days'  notice  of  the 
day,  hour,  and  place  of  every  division,  and,  im- 
mediately after  every  division,  render  the  min- 
eral-rent thereby  ascertained;  and  will  pay  all 
present  and  future  taxes,  rates,  and  assessments, 
and  all  other  charges  and  deductions  whatsoever, 
upon  or  in  respect  of  the  premises  hereby  de- 
mised, or  the  aforesaid  minerals  or  side-monies, 
or  the  aforesaid  money  or  mineral-rents,  or  any 
part  thereof,  respectively :  and  will  throughout 
the  said  term,  with  not  less  than  able- 
bodied  miners,  in  the  best  and  most  approved 
manner,  and  without  intermission,  except  while 
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prevented  by  inevitable  accident  or  repairs,  tiy 
the  lands,  the  mines  and  minerals  under  which 
are  hereby  demised,  and  etlectually  drain  and 
work  the  mines  hereby  demised,  and  tor  the 
time  being  open  or  found,  and  make,  erect,  and 
maintain  all  shafts,  adits,  buildings,  engines, 
machinery,  and  apparatus,  necessary  for  those 
purposes;  and  will  not,  unless  with  consent, 
drive  any  adit  within  fathoms  of  the  ex- 
tremity of  any  of  the  said  lands,  and  will  sub- 
stantially sustain  and  maintain  all  the  workings 
of  the  said  mines,  and  all  engines,  machineiy, 
apparatus,  buildings,  and  fixtures,  in  a  proper 
covu'se  of  working  and  repair,  and,  at  the  end  or 
other  determination  of  the  said  term^  deliver  up 
the  said  mines,  workings,  and  buildings,  in  good 
condition  and  perfect  working  order,  unto  the 
said  A.  B.,  his  heii-s  or  assigns;  and,  at  the  end 
of  the  said  term,  ii"  required  by  notice  one  calen- 
dar month  or  upwards  previously  thereto,  or 
upon  the  sooner  determination  of  the  said  term, 
if  required  by  notice,  deliver  up  the  said  engines, 
machinery,  and  apparatus,  and  all  fixtures  be- 
longing to  the  siiid  C.  D.,  his  executors,  admin- 
istrators, or  assigns,  or  the  parts  thereof  specitied 
in  such  notice,  to  the  said  A.  B.,  his  heirs  or  as- 
signs, at  a  valuation  to  be  agreed  on  or  to  be  de- 
termined by  two  arbitrators,  or  their  umpu-e,  in 
the  usual  way ;  and  will  throughout  the  said 
term  keep  proper  books  of  account  of  tlie  work- 
ings of  the  said  mines,  and  of  the  disposal  of  the 
minerals  obtained,  and  will  keep  the  said  books 
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and  the  cost-book  or  cost-books,  and  any  plans 
which  may  be  made  of  the  working  of  the  said 
mines,  on  the  lands  aforesaid,  and  will  give 
copies  of  and  extracts  from  the  same  books  and 
plans  as  shall  be  required ;  and  will  also  permit 
the  said  books  and  plans  to  be  inspected  and 
copied  by  the  person  or  persons  named  in  that 
behalf  in  any  notice ;  and  will  make  good,  or 
make  compensation  for,  all  damage  done  by  him 
the  said  C  D.,  his  executors,  administrators,  or 
assigns,  which  the  said  A.  B.,  his  heirs  or  assigns, 
or  the  said  C.  D.,  his  executors,  administrators 
or  assigns,  is,  are,  or  may  be  compellable  to  make 
good  or  make  compensation  for,  and  shall  indem- 
nify the  said  A.  B.,  his  heirs  or  assigns,  there- 
from, and  from  all  expenses  in  relation  thereto; 
and  that  the  premises  hereby  demised,  or  any 
part  thereof,  shall  not  be  assigned  or  underlet 
Doeiaration  without  Consent.     And  it  is  hereby  declared, 

as  to  notices  t  •    i     r 

and  con-  that  every  notice  and  consent  herein  before  men- 
tioned means,  except  where  otherwise  hereinbefore 
expressed,  notice  or  consent  on  behalf  of  the  said 
A.  B.,  his  heirs  or  assigns,  in  wi-iting,  to  be  given 
and  signed  by  him  or  them,  or  some  person  author- 
ised by  him  or  them,  and,  in  case  of  notice,  fixed 
within  the  limits  aforesaid;  and  every  such  no- 
tice shall  be  notice  to  the  said  C.  D.,  his  execu- 
tors, administi-ators,  and  assigns;  and  every  no- 
tice, return,  copy,  extract,  and  plan,  hereinbe- 
fore covenanted  to  be  given  by  the  said  C.  D., 
his  executors,  administrators,  or  assigns,  shall  be 
made  and  given  at  Ids  or  their  own  expense,  and 
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be  signed  by  him  or  one  of  them,  or  the  captain 
of  the  said  mines,  and  shall  be  given  to  the  said 
A.  B.,  his  heirs  or  assigns,  or  some  person  au- 
thorised by  him  or  them  to  receive  the  same : 
Provided  always,  that,  on  failure  by  the  said  Po  vers  of 
C.  D.,  hjs  executors,  administrators,  or  assigns,  entry, 
to  perform  or  observe  any  of  the  covenants  here- 
inbefore contained,  the  said  A.  B.,  his  heira  or 
assigns,  may  stop,  seize,  and  distrain  all  minerals, 
engines,  machinery,  apparatus,  fixtures,  goods, 
chattels,  and  effects,  in  and  about  the  mines 
hereby  demised,  or  within  the  limits  aforesaid, 
and  every  distress  there  made  take  away  and  re- 
tain to  his  or  their  use ;  and,  if  any  money-rent 
shall  be  due,  may  sell  the  said  distress,  as  in 
common  cases  of  distress  for  rent,  and,  out  of  the 
monies  arising  thereby,  retain  such  money-rent, 
and  any  further  money-rent  which  may  become 
due,  and  the  costs  of  making,  keeping,  and  sell- 
ing such  distresses ;  and,  on  every  sucli  failure  as 
aforesaid,  or  if  the  premises  hereby  demised 
shall  be  assigned  or  assignable  by  means  of  the 
bankruptcy  or  insolvency  of  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  the  said  A. 
B.,  his  heii"S  or  assigns,  may  re-enter  and  enjoy 
the  premises  hereby  demised,  as  if  these  ju-esents 
had  not  been  executed ;  but,  until  any  such  fail- 
ure, or  until  the  said  premises  shall  be  assigned 
or  assignable  as  aforesaid,  the  said  C.  D.,  his  ex- 
ecutoi-s,  admini8tratoi"s,  and  assigns,  may  enjoy 
the  said  premises  without  eviction  or  (except  as 
hereinbefore  excepted  and  reserved)  interruption 
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Agreement    by  the  said  A.  B.,  liis  lieix-s  or  assigns.     And  it 

f  .r  granting  . 

:i  fntme  IS    HEREBY    AGREED    AND    DECLARED,    that,    II   the 

said  C.  D.,  his  executors,  administrators,  or  as- 
signs, shall;  throughout  the  said  term,  per- 
form and  observe  all  the  covenants  and  condi- 
tions hereinbefore  contained,  and  shall,  not  less 

than  calendar  months  before  the  end  of 

the  said  term,  deliver  to  the  said  A.  B.,  his  heirs 
or  assigns,  an  agreement  in  writing  by  three  re- 
sponsible persons  to  join  as  co-lessees,  and  such 
persons  shall  be  approved  of  by  the  said  A.  B., 
his  heirs  or  assigns,  then  and  in  such  case  the 
said  C.  D.,  his  executors,  administrators,  and 
assigns,  together  with  such  intended  co-lessees, 
shall  be  entitled  to  a  lease  from  the  said  A.  B., 
his  heirs  or  assigns,  of  the  premises  hereby  de- 
mised, for  the  term  not  exceeding  years 

from  the  date  of  these  presents,  at  the  rents 
hereinbefore  reserved,  and  under  and  subject  to 
such  covenants,  conditions,  and  agreements,  as 
to  the  said  A.  B.,  his  heirs  or  assigns,  sliall  seem 
reasonable,  but  so  that  the  persons  to  whom 
such  further  lea.se  shall  be  granted  shall  pay  all 
costs  of  such  lease,  and  also  (if  required)  of  a 
survey  or  plan  upon  such  scale  as  the  said  A. 
B.,  his  heirs  or  assigns,  shall  require  of  the  pre- 
mises to  be  demiised  (a).     In  witness  &c, 

(a)  This  clause  was  framed  for  insertion  in  leases 
granted  for  short  terms  for  the  purpose  of  searching  for 
minerals;  it  is,  of  course,  not  a  necessary  part  of  the  pre- 
cedent in  the  text. 
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Partition. 

This    indenture,    made  &C.,    BETWEEN-  A.  Parties. 

B.,    of  &c.,    of  the   first   part,    C.   D.,    of  &c., 

and  E.  D.,  bis  wife,  of  the  second  part.,  and 
F.  G.,  of  &c.  [c/rantee  to  uses],  of  the  third 
juirt.      Whereas,    by  an  indenture,  dated  the  Recital  of   ■ 

If  1  ij.1  11        title  to  ono 

day  01 ,  and  expressed  to  be  made  be-  un<iivideri 


tween    [parties],  one  undivided    moiety   of  the  ™e'proper- 
hei'editaraents  intended  to  be  hereby  conveyed  *^' ' 
was  limited  to  such  uses,  for  such  estates,  and  in 
such  manner  as  the  said  A.  B.  should  by  deed 
appoint,  and  in  default  of,  and  until  and  subject    . 
to,  such  appointment,  to  the  use  of  the  said  A. 
B.,  and  his  assigns,  for  his  life,  with  remainder 
to  the  use  of  the  said  X.  Y.,  and  his  heirs,  dur- 
ing the  life  of  the  said  A.  B.,  in  trust  for  him 
and  his  assigns,  with  remainder  to  the  use  of  the 
said  A.  B.,  his  heirs  and  assigns.    And  whereas  —of  title  to 
the  said  C.  D.  is  seised  of  the  other  undivided  undivided 
moiety  of  the  same  hereditaments  for  an  estate  ' 

in   fee  simple   in   possession,  free  from    incum- 
brances.    And  whereas  the  said  A.  B.  and  C  —ofagree- 
D.  have   agreed  to  make  pai-tition  of  the  said  paniu'uu. 
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liereditaments  in  the  shares  and  manner  herein- 
after appearing,  and  the  said  E.  D.  hath  agreed 
to  release  her  right  of  dower  in  the  said  undi- 
vided moiety  of  the  said  C.  D.  of  the  said  hei-e- 

Wituesseth.  ditaments.     Now  this  indenture  witnesseth, 

that,  in  pursuance  of  the  said  agreement,  and  in 

^   consideration  of  the  premises,  he  the  said  A.  B. 

Appoint-  j  doth  hereby  appoint,  that  the  said  undivided 
I    moiety,   comprised  in  the  said  indenture  of  the 

day  of  ,  of  the    said   hereditaments 

*    shall  henceforth  go  and  remain  to  tlie  uses  here- 

witiiesseth  inafter  limited.  And  this  indenture  also 
y  WITNESSETH,  that,  in  further  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  pre- 
mises, he  the  said  A.  B.,  as  to  tlie  vmdivided 
moiety,  comprised  in  the  said  indenture  of  the 

Conveyance. day  of ,  of  the  Said  hereditaments,  doth 

hereby  grant,  and  he  the  said  C.  D.,  as  to  his  un- 
divided moiety  of  the  said  hereditaments,  doth 
hereby  grant,  and  she  the  said  E.  D.,  as  to  the 
same  undivided  moiety,  and  with  the  concui'- 
rence  of  the  said  C,  D.,  doth  hereby  release,  unto 

Parcels.        the  said  F.  G.  and  his  heirs,  all  and  singular 

the    and    hereditaments,    situate    in    the 

parish  of ,  in  the  county  of ,  specified 

in  the  two  schedules  hereunder  written,  and  de- 
lineated   in  the   map  drawn  in  the  margin   of 

these  presents,  and  therein  coloured  and 

respectively,  [general  words,  svpra,  p.  97], 

and  all  the  estate  and  interest  of  the  said  A.  B., 
C.  D.,  and  E.   D.,  respectively,  in  the  said  pre- 
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luises,  TO  HOLD  t])e  said  prcmisi's  unto  the  said  Habendum. 
F.    G.  and    his  heirs,    to  the  usks  hereinafter 

limited.       And     it     is    HKREBY     declared,     that  Declaration 

of  uses.  , 

tlie  appointment  and  grant  and  release  hereinbe-  '' 

lore  containd  shall  ennre,  as  to  the  heredita- 
ments comprised  in  the  first  schedule  hereunder 

■written,  and   in  the  said   map   coloured   , 

with  their  appiu-tenances  as  afoi'esaid,  to  such 
USES  (fee.  [tises  to  bar  dower  in  favour  of  A.  B., 
supra,  2>-  ^9];  and  as  to  the  hereditaments 
comprised    in    the   second    schedule    hereunder 

wx'itten,  and  in  the  said  map  coloured ,  with 

their  appurtenances  as  aforesaid,  to  such  uses 
&c,  [uses  to  bar  dower  in. favour  of  C.  D.,  ib.~\ 
And  each  of  them  the  said  A.  B.  and  C.  D.,  so  covenants 
far  as  relates  to  the  one  undivided  moiety,  to  tics,  for 
which  he  claims  to  be  entitled  as  aforesaid,  of  vij-,'  free*^""^ 
the  said  premises,  doth  hereby,  for  himself,  his  br^anccsT 
heirs,   executoi*s,   and  administi-atoi-s,    covenant 
with  the  said  F.  G.  and  his  heirs,  that,  notwith- 
standing anything  by  them  the  said  A.  B.  and 
C.  D.  resjiectively,   or  any  of  the  ancestors  of 
the   said    C    D.,    done    or  knowingly    suffered, 
they  the  said  A.  B.,  and  the  said  C.  D.  and  E.  D. 
respectively,  now  have  power  to  assure  the  said 
premises  to  the  uses  and  in  manner  atbi*esaid,  and 
free  from  incumbrances;  and  that  all  the  sevei'al 
premises  aforesaid  shall  be  quietly  entered  into, 
held,  and  enjoyed  according  to  the  uses  hereinbe- 
fore limited  thereof  resjiectively,  without  any  in- 
terruption by  the  said  A.  B.  and  C.  D.  and  E.  D., 
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•  or  any  of  them,  oi*  by  any  person  claiming  tlirongh 
them  or  any  of  them,  or  through  the  ancestors 
—f<.r  further  of  the  Said  C.  D. ;  and  that  they  the  said  A.  B. 
and  C.  D.  respectively,  and  their  respective 
heirs,  and  every  other  person  lawfully  or  equit- 
ably claiming  through  or ,  in  trust  for  them  re- 
spectively, or  the  ancestors  of  the  said  C.  D., 
will,  at  all  times,  at  the  cost  of  the  party  requir- 
ing the  same,  execute  and  do  all  such  assurances 
and  acts,  for  further  or  better  assuring  all  or 
any  of  the  said  premises  to  the  uses  hereinbefore 
declared  of  the  same  respectively,  as  by  the  said 
A.  B.  and  C.  D.  respectively,  or  their  respective 
heirs,  appointees,  or  assigns,  shall  be  reasonably 
required.     In  witness  &c.  (a), 

THE    FIRST    SCHEDULE   to  which   the 
above-written  Indenture  refers. 

THE  SECOND  SCHEDULE  to  which  the 
above-written  Indenture  refers. 


(a)  This  deed  must  be   acknowledged  by  the  married 
TTOuian. 
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EXCHA^^GE. 
This    indenture,    made  &C.,   BETWEEN  A.  Parties. 

B.,  of  &c.,  a  bachelor,  of  the  one  part,  and  C.  D., 
of  &c.,  and  E.  D.,  his  wife,  of  tlie  other  part. 
Whereas  the  said  A.  B.  is  seised  of  the  here-  Recital  of 

1        />  Till  estates  in 

ditaments  compi'ised  in  the  first  schedule  here-  the  proper- 
under  written  for  an  estate  in  fee  simple  in  pos- 
session, free  from  incumbrances ;  and  the  said 
C  D.  is  seised  of  the  hereditaments  comprised 
in  the  second  schedule  hereunder  written,  for  an 
estate  in  fee  simple  in  possession,  free  from  in- 
cumbrances. And  whereas  the  said  A.  B.  and  —of  agree- 
ment for  ex- 

C.  D.  have  agreed  to  make  an  exchange,  in  man-  change. 
ner  hereinafter  appearing,  of  the  said  heredita- 
ments  comprised  in  the   said  first   and   second 
schedules  hereto  respectively;   and  the  said  E. 

D.  hath  agi-eed  to  release  her  right  of  dower  in 
the  said   hereditaments    comprised   in  the  said 
second   schedule.      Now   this   indenture  wit-  witncssetb. 
NESSETU,  that,  in  pursuance  of  the  said  agree-  convey.ince 
meut,  and  in  consideration  of  the  hereditaments  party! 

L 
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intended  to  be  hereinafter  conveyed  in  exchange 
hy  the  said  C.  D.  and  E.  D.,  he  the  said  A.  B. 
doth  hereby  grant  unto  the  said  C.  D.  and  his 

Parcels.        heirs,  ALL  THOSE  tlie  and  hereditaments, 

situate  in  the  parish  of  in  the  county  of 

,  specified  in  the  said  first  schedule  hei'e- 

under  written,  and  delineated  in  the  map  in  the 
margin  of  these  presents,  and  therein  coloured 
,   [^general  words  and  estate  clause,  supra, 

Habendum,  p.  97],  TO  HOLD  the  said  premises  UNTO  the  said 
C.  D.  and  his  heirs,  in  exchange  for  the  said 
hereditaments  intended  to  be  hereinafter  con- 
veyed in  exchange  by  the  said  C.  D.  and  E.  D., 
AND  TO  SUCH  USES  &c.  [uses  to  bar  dower  in  favour 

Witnesseth    of  C.  D.,    SUpra,  ^X  99.]      AnD    THIS   INDENTURE 

y.  ^j^gQ  WITNESSETH,  that,  in  further  pursuance  of 
Conveyance  the  Said  agreement,  and  in  consideration  of  the 
party!  ""^  ^^  hereditaments  hereinbefore  conveyed  in  ex- 
change by  the  said  A.  B.,  he  the  said  C.  D.  doth 
hereby  grant,  and  she  the  said  E.  D.,  with  the 
concurrence  of  the  said  C.  D.,  doth  hereby  re- 
lease, unto  the  said  A.  B.,  his  heirs  and  assigns, 

Parcels.        ALL  THOSE  the and  hereditaments  situate 

in  the  parish  of in    the  covxnty  of , 

specified  in  the  said  second  schedule  hereunder 
written,  and  delineated  in  the  map  in  the  margin 

of  these    presents,    and   therein  coloured , 

^         [^general  tvords  and  estate  clause,  supra,  p.  97], 

Habendum.  TO  HOLD  the  said  premises  unto  the  said  A.   B., 

his  heirs  and  assigns,  to  the  use  of  the  said  A. 

B.,  his  heirs  and  assigns,  in  exchange  for  the 
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said  hereditaments  hereinbefore  conveyed  in 
exchange  by  the  said  A.  B.  And  it  is  hereby  Declaration 
declared,  that  no  widow  of  the  said  A.  B.  shall  dower. 
be  entitled  to  dower  out  of  the  said  last-men- 
tioned premises.  [Covenants  for  title — A.  B.  with 
C.  D.,for  right  t(T convey,  and  further  assurance 
of  tJie  "  pi'emises  firstly  hereinbefore  gi'anted,'" 
supra,  p.  97;  and  C.  D.  with  A.  B.,  similar 
covenant  as  to  "  the  premises  lastly  hereinbefore 
granted."]     In  witness  tfec.  (a). 

THE   FIRST    SCHEDULE   to   wliicli   the 
above-written  Indenture  refers. 

THE  SECOND  SCHEDULE  to  whicli  the 
above-written  Indenture  refers. 


(o)  This  deed  must  be  acknowledged  by  the  married 
woman. 
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Parties. 


Declaration 
of  trust ; 


Settlement,  on  Marriage,  of  a  Sum  of  Stock. 

This  indenture,  made  &c.,  BETWEEN  A. 
B.,  of  (fee.  [intended  hushand~\,  of  the  fii'st  part, 
C.  D .,  of  &c.  [intended  wife'],  of  the  second  part, 
and  E.  R,  of  &c.,  G.  H.,  of  <fec.,  and  I.  K.,  of  &c. 
Witnesseth.  [trustees],  of  the  third  part,  WITNESSETH,  that, 
in  consideration  of  a  marriage  intended  to  be 
shortly  solemnised  between  the  said  A.  B,  and 

C.   D.,   IT  IS  HEREBY  AGREED  AND  DECLARED,  that 

the  said  E.  F.,  G.  H.,  and  I.  K.,  and  the  survi- 
vors and  survivor  of  them,  and  the  executors 
or  administrators  of  such  sui^ivor  (hereinafter 
called  the  trustees  or  trustee),  shall  hold  the  sum 

of  £ ,  — I.  per  cent. Bank  Annuities, 

belonging  to  the  said  C.  D.,  and  lately  transfer- 
red by  her  into  the  hands  of  the  said  E.  F.,  G. 
H.,  and  I.  K.,  in  trust  for  the  said  C.  D.  until 
the  said  intended  marriage;  and,  after  the 
solemnisation  thereof,  shall  either  permit  the 
said  sum  of  Bank  Annuities,  or  any  part  thereof, 
to  remain  unaltered,  or  shall,  with  the  consent 


— for  the 
wife  till  the 
marriage. 

Power  to 
vary  invcst- 
m«uts. 
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in  writing  of  tlie   said  A.  B.  and  C.  D.  during 
their  joint  lives,   and  of  the  survivor  of  them 
during  his  or  her  life,   and,   after  the  death  of 
such  survivor,  at  the  discretion  of  them  or  him 
the  said  trustees  or  trustee,  sell  the  same  or  any 
part  thereof,  and  lay  out  the  monies  produced  by 
such  sale  in  their  or  his  names  or  name  in  any  of 
the  public  stocks  or  funds  or  Government  securi- 
ties of  Great  Britain,  or  upon  freehold,  co})yhold, 
leasehold,  or  chattel  real  securities  in  England, 
Wales,  or  Ireland,  [or  in  or  upon  the  shares,  stocks, 
or  securities  of  any  Company  or  Corporation,  Avhe- 
ther  commercial,  municipal,  or  otherwise,  carry- 
ing on  business  or  constituted  for  any  purpose  in 
Great  Britain,  Ireland,  or  India,  or  any  colony 
or  dependency  of  Great  Britain,]  and  may,  with 
such  consent  or  at  such  discretion  as  aforesaid, 
vai-y  the  said  investments,  if  and  as  they  or  he 
shall  think  fit,  and  shall  pay  the  income  of  the  Trust  for 
said    Bank    Annuities,    monies,    stocks,    funds,  aVe*\fse?fo/ 
shares,  and  securities,  during  the  joint  lives   ofii^.e^*^'" 
the  said  A.  B.  and  C.  D.,  to  the  said  C.  D.,  for 
her  separate  use,   independently  of  the  said  A. 
B.,  and  her  receipts  alone  shall  be  s\ifficient  dis- 
charges, and  she  shall  not  have  power  to  deprive 
herself  thereof  in  anticipation ;    and,  after  the  —for  sur- 
death  of  either  of  them  the  said  A.  B.  and  C.  D.,  "fl^  °^ 
to  the  survivor  of  them  during  his  or  her  life ; 
AND,  after  the  death  of  such  survivoi-,  shall  hold  —for  chii- 
the  said  premises,   and  the  income   thereof,   in  marriage,  aa 
TRUST  for  thii  child,  or  for  all  or  any  such  one  or  wifeshnU 
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jointly  up 
point ; 


in  default, 
:is  survivo 
shall  ap- 
point ; 


in  default, 
equally. 


more  of  tlie  cliildren  of  the  said  intended  mar- 
riage, in  such  manner  aiul  form  in  every  respect 
as  the  said  A.  B.  and  C.  D.  shall  l^y  deed  jointly 
appoint ;  and,  in  default  of  any  such  appoint- 
ment, and  so  far  as  no  such  appointment  shall 
extend,  as  the  survivor  of  the  said  A.  B.  and 
C.  D,  shall  by  deed,  or  by  will  or  codicil,  appoint ; 
AND,  in  default  of  any  such  appointment,  and  so 
far  as  no  such  appointment  shall  extend,  in 
TRUST  for  all  the  children  or  any  the  child  of 
the  said  intended  mai'riage,  who  being  sons  or  a 
son  shall  attain  the  age  of  twenty-one  years,  or 
being  daughters  or  a  daughter  shall  attain  that 
age  or  marry,  and  if  more  than  one  in  equal 
shares :  Provided  always,  that  no  child  taking 
any  part  of  the  said  premises  under  any  such 
appointment  as  aforesaid  shall,  in  default  of  ap- 
pointment to  the  contrary,  be  entitled  to  any 
share  of  that  part  of  which  no  such  appointment 
shall  have  been  made  of  the  said  premises,  with- 
out bringing  his  or  her  appointed  share  into 
Power  of  ad-  hotchpot :  PROVIDED  ALWAYS,  that  the  said  trus- 
vaucement.  ^^^^  ^^  trustee  may,  after  the  decease  of  the  sur- 
vivor of  the  said  A.  B.  and  C.  D.,  or  in  the  life- 
time of  them  or  the  survivor  of  them,  if  they, 
he,  or  she  shall  so  direct  in  writing,  raise  any 
part  or  parts,  not  exceeding  in  the  whole  one- 
half  part  of  the  theti  expectant,  presumptive,  or 
vested  share  or  fortune  of  any  child  under  the 
trusts  hereinbefore  declared,  and  apply  the 
same   for  his   or  lier  advancement    or   benefit. 


Hotchpot 
clause. 
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And   it   is    hereby   declared,  that   the    said  iiaiutcuanc 

and  educa- 

trustees    or    trustee    shall,    after    the   decease  tion. 
of  the  survivor  of  the  said  A.  B.   and   CD., 
apply   the    whole,    or   such    pai-t    as    the    said 
trustees  or  trustee  shall  tliink  fit,  of  the  annual 
income   of  the   share  or  fortune  to  which  any 
child  shall  for  the  time  being  be  entitled  in  ex- 
pectancy under  the  trusts  hereinbefore  declared, 
for  or  towards  the  maintenance  or  education  of 
such  child,  either  directly  or  to  his  or  her  guai-d- 
ians  or  guardian,  without  seeing  to  the  applica- 
tion thereof,  or  requiring   any  account  of  the 
same  ;  and  suall,  during  such  suspense  of  abso-  Accumuiu- 
lute  vesting,  accumulate   the    residue   (if  any) 
■  thereof  in  the  way  of  compound  interest,  by  in- 
vesting the  same,  and  the  resulting  income  there- 
of, in  or  upon  any  such  stocks,  funds,  shares,  or 
securities  as  are  hereinbefore  mentioned,  for  the 
benefit  of  the  person  or  persons  who,  under  the 
trusts  herein  contained,  shall  become  entitled  to 
the  principal  fund  fi'om  which  the  same  respect- 
ively shall  have  ])roceeded,  with  power  for  the 
said  trustees  or  trustee  to  resort  to  the  accumu- 
lations of  any  preceding  year  or  years,  and  apply 
the  same  for  or  towards  the  maintenance  or  edu- 
cation of  the  child  for  the  time  being  presump- 
tively entitled  to  the  same  respectively.     And  jMsnositiou 
it  is  hereby  declared,  that,  if  there  shall  be  ciuidmi  en- 
no  child   of   the   said  intended  marriage,   who  thVpreced^'^ 
being  a  son  shall  attain  the  age  of  twenty-one  '"^ '™'"''' 
years,  or  being  a  daughter  shall  attain  that  age 
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or  marry,  then  (without  prejudice  to  the  tnists 
hereinbefore  declared)  the  said  trustees  or  trustee 
shall  hold  the  said  trust  premises,  and  the  annual 
income  thereof,  or  so  much  thereof  respectively  as 
shall  not  have  become  vested  or  been  applied 
under  any  of  the  trusts  or  powers  herein  con- 
tained, upon  the  trusts  following  :  (that  is  to 
say),  if  the  said  C  D.  shall  survive  the  said 
A.  B.,  then,  after  his  death  and  such  default  or 
failure  of  children  as  aforesaid,  in  trust  for  the 
said  C.  D. ;  but  if  the  said  A.  B.  shall  survive 
the  said  C  D.,  then,  after  his  death  and  such 
default  or  failure  of  children  as  aforesaid,  upon 
such  trusts  and  for  such  persons  as  the  said  C.  J). 
shall,  notwithstanding  coverture,  by  will  or  codi- 
cil appoint ;  and,  in  default  of  any  such  appoint- 
ment, and  so  far  as  no  such  appointment  shall 
extend,  in  trust  for  such  person  or  persons  as, 
under  the  statutes  for  the  distribution  of  the 
effects  of  intestates,  would  have  become  entitled 
thereto  at  the  decease  of  the  C.  D.,  had  she  died 
possessed  thereof  intestate,  and  without  having 
been  married,  such  persons,  if  more  than  one,  to 
take  as  tenants  in  common  in  the  shares  in  which 
they  would  have  been  entitled  under  the  same 

Trustees'  re-  statutes.       AnD  IT  IS  HEREBY  DECLARED,  that  the 

^-^'P  ^  •  i-eceipt  in  writing  of  the  said  trustees  or  trustee 
for  any  monies,  stocks,  funds,  shares,  or  securities 
paid  or  transferred  to  them  or  him  in  pursuance 
of  these  i)resents,  or  of  the  trusts  thereof,  shall 
effectually  discharge  the  person  or  persons  paying 
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or  transferring  the  same  therefrom,  and  froni 
being  concerned  to  see  to  the  application  thereof. 
And  it  is  hereby  declared,  that,  if  the  said  power  to  ap- 

,  n   ,t  point  new 

trustees  hereby  apponiteu,  or  any  ot  tnem,  or  trustees. 
any  trustee  or  trustees  to  be  appointed  as  here- 
inafter is  mentioned,  shall  die,  or  desire  to  be 
discharged,  or  refuse  or  become  incapable  to  act, 
then  and  so  oft-eu  the  said  A.  B.  and  C.  D.,  or 
the  survivor  of  them,  or  (after  the  death  of  such 
survivor)  the  surviving  or  continuing  trustees  or 
trustee  for  the  time  being,  (and  for  this  pur[)Ose 
every  retiring  or  refusing  trustee  shall,  if  willing 
to  act  in  the  execution  of  this  power,  be  con- 
sidered a  continuing  trustee),  may  appoint  a  new 
trustee  or  new  trustees  in  the  stead  of  the  trus- 
tee or  trustees  so  dying,  or  desiring  to  be  dis- 
charged, or  refusing  or  becoming  incapable  to 
act ;  AND,  upon  every  such  appointment,  the  said 
trust  premises  shall  be  so  transferred  that  the 
same  may  become  vested  in  the  new  trustee  or 
trustees  jointly  with  the  sui-viN^ng  or  continuing 
trustees  or  trustee,  or  solely,  as  the  case  may  re- 
quire ;  and  every  such  new  trustee  shall  (as  well 
before  as  after  the  said  trust  premises  shall  have 
become  so  vested),  have  the  same  powers,  autho- 
rities, and  discretion,  as  if  he  had  been  hei-eby 
orisrinallv  appointed  a  trustee.     And  it  is  here-  Trustees'  in- 

,  „        ,        .         ,     .        demnity 

BY  declared,  that  the  trustees  for  tlie  time  being  clause. 
of  these  presents-  shall  be  respectively  chargeable 
only  with  such  monies  as  they  respectively  shall 
actually  receive,  and  shall  not  be  answerable  for 
L  3 
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each  otlier,  nor  for  any  banker,  broker,  or  other 
person  in  whose  hands  any  of  the  trust  monies 
shall  be  placed,  nor  for  the  insufficiency  or  de- 
ficiency of  any  stocks,  funds,  shares,  or  securities, 
nor  otherwise  for  involvintary  losses;  and  that 
the  said  trustees  for  the  time  being  may  respect- 
ively reimburse  themselves  out  of  the  trust  pre- 
mises all  expenses  incurred  in  or  about  the  exe- 
cution of  the  aforesaid  trusts  and  powers.  In 
AVITNESS  &c. 


XXXVII. 


Settlement,  on  Marbiage,  of  a  Rever- 
sionary Interest  in  Personalty,  and 
a  Policy  of  Assurance  on  the  Hus- 
band's Life. 

This  indenture,  made  &c.,  BETWEEN  A. 
B.,  of  &c.  [intended  Imshand],  of  the  first  part, 
C.  D.,  of  &c.  [intended  wife],  of  the  second  pai't, 
and  E.  F.,  of  &c.,  G.  H.,  of  &c.,  and  I.  K.,  of  &c. 
\trustees\  of  the  third  part.  Whereas,  under 
an  indenture  dated  the day  of ,  and  ex- 
pressed to  be  made  between  ]j)arties\  (being  a 
interest  in  a  settlement  made  in  consideration  of  a  marriage 

sum  of 
stock  ; 


Parties. 


Recital  of 
the  wife's 
being  en- 
titled to  a 
reversionary 


shortly  after  solemnised  between  the  said 

and  • ,  the  father  and  mother  of  the  said  C. 

D.),  and  of  an  appointment  made  in  exercise  of  a 
power  in  the  said  settlement,  by  a  deed-p':)ll  dated 
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the day  of"  this  instant  month  of ,  and 

under  the  hands  and  seals  of  the  said and 

,  the  said  CD.  is  entitled  in  reversion  ex- 

])ectant  on  the  death  of  the  survivor  of  the  said 

and ,  and,  subject  to  their  life  interests 

therein,  absolutely  to  a share,  and  contin- 
gently to  otlier  shares  or  another  share  in  the 
sum  of  £, ,  — I.  per  Cent. Bank  An- 
nuities, now  standing  in  the  names  of ,  as 

trustees  of  the  said  settlement.     And  whereas —of  a  umr- 
a  marriage  is  intended  to  be  shortly  solemnised  bc^n  agiwf 
between  the  said  A.  B.  and  C.  D. ;  and  iipon  the  ""' 
treaty  for  the  said  intended  marriage,  it  %\  a-s  agreed 
that  the  said  absolute  and  contingent  share  and 
shares  of  the  said  C.  D.  in  the  said  Bank  Annui- 
ties should  be  settled  upon  the  trusts  hereinafter 
declared  of  the  same.     And  whereas,  in  pursu — that  the 

husband  iias 

ance  or  a  further  agreement  entered  into  on  the  insured  his 
treaty  for  the  said  intended  marriage,  the  said  A.  trustees' 
B.  hath  eftected  an  insurance  on  his  life,  in  the 
names  of  the  said  E.  F.,  Gr.  H.,  and  I.  K.,  with 

the Assurance  Office,  by  a  policy  numbered 

,  in  the  sum  of  .£ ,  and  under  the  annual 

premium  of  £ ,  to  the  intent  that  the  same 

may  be  settled  upon  the  trusts  hereinafter  de- 
clared of  the  same.  Now  this  INDENTUKE  wit-  Witneseetlj. 
NESSETH,  that,  in  pursuance  of  the  said  agreement  Assigumcut 
in  this  behalf,  and  in  consideration  of  the  said  to  the  ^xw- 
intended  marriage,  she  the  said  C.  D.,  with  the  revtrsion- 
assent  of  the  said  A.  B.,  doth  hereby  assign  unto  ih^  sum 'of  "^ 
the  said  E.  F.,  G.  H.,  and  I.  K.,  their  executors,  """''• 
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administrators,  and  assigns,  all  and  singular 
the  said  absolute  and  contingent  sliare  and  shares 

of  the   said   C.  D.   in  the  said  sum  of  £> , 

— I.  per  Cent.  Bank    Annuities,  and  all 

the   estate  and  interest  of  the  said  C  D.  in  the 
Habendum,  premises,  TO  HOLD  the  said  premises  unto  the 
said  r.  F.,  G.  H.,  and  I.  K.,  their  executors,  ad- 
ministrators, and  assigns,  subject  to  the  estates 

In  trust.       for  life  therein  of  the  said and ,  upon 

trust,  that  the  said  E.  F.,  G.  H.,  and  I.  K.,  or 
the  survivors  or  survivor  of  them,  (hereinafter 
called  the  trustees  or  trustee),  shall,  as  soon  as 
circumstances  will  permit,  call  in  and  obtain  a 
transfer  or  payment  to  themselves  or  himself,  of 
the  said  share  or  shares  hereinbefore  assigned  in 
the  said  sum  of  Bank  Annuities,  or  of  the  monies 
to  be  produced  by  the  sale  thereof  or  of  any  part 
thereof,  or  of  the  stocks,  funds,  shares,  or  securi- 
ties in  which  the  same  may  be  then  invested,  and 
shall  either  permit  the  same  Bank  Annuities, 
monies,  stocks,  funds,  or  securities,  or  any  part 
thei'eof,  to  remain  unaltered,  &c.  \2J0wer  to  vary, 
ivith  the  addition  of  "  call  in,"  or  other  appropriate 
words;  trust  for  wife's  separate  use;  for  the  stMr- 
vivor  for  life  :  for  the  children  of  the  viarriage  ; 
Jiotchpot  clause ;  jyowers  of  advancement,  main- 
tenance and  education ;  accumulation  clause  ; 
trusts  in  dpfault  or  faihire  of  cJtildren,  su.pra,  pp. 
Covenant  by  220  et  seq?\  And  THE  SAID  C.  D.  dotli  hereby, 
right  to  as-  for  herself,  her  heirs,  executors,  and  administra- 
from  incum- tors,  covenant  with  the  said   E.  F.,  G.  H.,  and 

brauces ; 
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I.  K.,  their  executors  and  administrators,  that, 
notwithstanding  anything  by  her  done  or  know- 
ingly siiftered,  she  the  said  C.  D.  now  hath  power 
to  assign  all  and  singular  the  said  pi-emises  unto 
the  said  E.  F.,  G.  H.,  and  I.  K.,  their  executors, 
administrators,  and  assigns,  subject  as  and  in 
manner  aforesaid,  and  free  from  incumbrances; 
AND  THAT  she  the  said  C.  D.,  her  executors  and  andforfur- 
administrators,  and  every  person  lawiully  or  auce. 
equitably  claiming  through  or  in  trust  for  her, 
will,  at  all  times,  at  the  request  of  the  said 
trustees  or  trustee,  or  of  any  person  or  persons 
interested  in  the  premises,  and  at  the  cost  of  the 
said  trust  premises,  execute  and  do  all  such  as- 
surances and  things  for  further  or  better  assuring 
all  or  any  of  the  said  premises  unto  the  said 
E.  F.,  G.  H.,  and  I.  K.,  their  executors,  admi- 
nisti'ators,  and  assigns,  in  manner  and  subject  as 
aforesaid,  and  Tipon  the  trusts  hereinbefore  de- 
clared, as  shall  be  reasonably  required.     And  it  Trusts  of  the 

.,_,-_     ^    __     policy  of  as- 
IS   HEREBY  DECLARED,  that  the  Said  hi.  r.,  G.  H.,  surauceon 

and  I.  K.,  their  executors,  administrators,  and  band's  life, 

assigns,  shall  hold  the  said  sum  of  £ [the  sum  reference  to 

assured  by  the  policy^,  and  other  the  monies  (if  ing  trusts; 
any)  to  become  i)ayable  under  the  said  policy  of 
assurance,  and  the  stocks,  funds,  shares,  oi:  securi- 
ties in  or  upon  which  the  same  may  be  invested,  —and  the  in- 

,  11-  1  1  come  there- 

UPON  the  trusts  and  subject  to  the  powers  here-  of. 
inbefore  declai-ed  concerning  the  monies  to  arise 
by  the  sale  or  calling  in  of  the  said  share  or  shares 
hereinbefore  assigned  of  the  said  sum  of  Bank 
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Annuities,  and  the  stocks,  funds,  shares,  or  secu- 
rities in  which   the   same  may  be  invested,  and 
the  income  thereof,  or  as  near  thereto  as  circum- 
with  a  varia-  stances  will  permit :  save  and  except,  that,  in 

tion  iu  case  '-  t  •  t   •  i    i 

of  no  child  of  case  there  shall  be  no  child  of  the  said  intended 

the  mairiage  i     n  •        i  r 

becoming      marriage,  who  being  a  son  shall  attain  the  age  oi 
twenty-one  years,  or  being  a  daughter  shall  attain 
that  age  or  marry,  then  (without  prejudice  to  the 
other  trusts  hereinbefore  declared  thereof  by  refer- 
ence)  and  from  and  after  the  death  of  the  said 
C.  D.,  and  such  default  or  failure  of  children  as 
aforesaid,  the  said  trustees  or  trustee  shall  hold 
the   said    last-mentioned    trust    monies,    stocks, 
funds,  shares,  or  securities,  and  the  annual  in- 
come thereof,  or  so  much  thereof  respectively  as 
shall   not  have  become  vested  or   been  applied 
under  any  of  the  trusts  or  powers  herein  con- 
tained, in  trust  for  the  said  A.  B.,  his  executors. 
Covenant  by  administrators,  and  assigns.    And  the  said  A.  B. 
to  keep  wi"^  doth  hereby,  for  himself,  his  heirs,  executors,  and 
Sof'assuv- administrators,  covenant  with    the  said   E.  F., 
*'*'^'^'  G.  H.,  and  I.  K.,  their  executors  and  administra- 

tors, that,  in  case  the  said  intended  marriage 
shall   take  effect,  he   the  said  A.  B.  will  at  all 

times  pay  the  said  annual  premium  of  £ ,  and 

such  other  monies  (if  any)  as  may  become  payable 
for  keeping  on  foot  the  said  i>olicy,  on  the  first  day 
on  wliich  the  same  respectively  ought  to  be  paid, 
and  will  not  do  or  omit,  or  knowingly  suffer,  any 
thing  whereby  the  said  ])olicy  may  become  void 
or  voidable,   or  the  said  trustees  or  trustee  be 
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hindered  from  receiving  any  of  the  monies  assured, 
or  which  might  become  payable  under  the  same : 
Provided  always,  that  the  said  trustees  or  trus-  Power  for 
tee  may,  if  they  or  he  shall  think  fit,  apply  any  j^y  pie- 
part  of  the  annual  income,  or,  if  that  be  insuffi-  outcttiieiu- 
cient,  then  any  part  of  the  capital  of  the  said  p°™i  of  tUo 
trust   premises,   in  payment  of  the  said  annual 
premium   or  other   the  monies   (if  any)  which 
may  become  payable  for  keeping  on  foot  the  said 
policy  :  Provided  nevertheless,  that  any  neglect  J^^^f^^^^f 
by  the  said  trustees  or  trustee  so  to  apply  any  able  with  a 

•'  i  J    .•  »    breach  ot 

pai-t  of  the  said  annual  income  or  capital,  or  to  trust  if  ihc 

enforce  the  covenants  hereinbefore  contained  on  kept  on  foot. 

the  part  of  the  said  A.  B.,  shall  not  be  considered 

a  breach  of  trust,  and  that  the  said  trustees  or 

trustee  shall  not  be  in  anywise  responsible  for 

sueh  neglect,  nor  for  the  said  policy  becoming 

void   bv   any  means    whatsoever.      And    it    is  Trustees'  re- 

J  •>  ...         ceipt  Clause. 

HEREBY  declared,  that  the  receipt  in  wi-iting 
of  the  said  trustees  or  trustee,  for  any  monies, 
stocks,  funds,  shares,  or  securities  which  may  be 
paid  or  transferred  to  them  or  him  in  pursuance 
of  these  presents  or  the  trusts  thereof,  shall 
effectually  dischai'ge  the  person  or  persons  paying 
or  transferring  the  same  therefrom,  and  from  be- 
ing concerned  to  see  to  the  application  thereof  («). 


(a)  If  the  policy  is  uot  effected  in  the  names  of  the 
trustees,  but  is  assigned  to  them,  the  receipt  clause  should 
expressly  point  to  the  monies  assured  by  the  policy  and 
the  Assurance  Company.     See  supra,  p.  181. 
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And  it  is  heueby  declared,  that  the  said  trus- 
tees or  trustee  may,  without  being  responsible 
for  loss  occasioned  thereby,  compromise  or  refer 
to  arbitration  any  action,  suit,  dispute,  or  demand, 
and  may  arrange  any  question  of  law  or  equity, 
and  abandon  or  submit  to  any  claim,  and  may 
settle  and  approve  all  accounts,  and  decide  whe- 
ther any  monies  shall  be  considered  income  or 
capital  for  the  purposes  of  these  presents,  and 
generally  may  act  in  relation  to  the  said  trust 
premises  as  absolutely  as  if  they  or  he  were  or 
was  the  absolute  owners  or  owner  thereof,  with- 
out being  responsible  for  loss  occasioned  thereby. 
[Trustee  clauses,  supra,  pp.  225,  226.]  In  wit- 
ness &c. 


XXXVIII. 

Settlement,  07t,  Marriage,  of  a  Sum  of 
Stock  for   the   Husband   and  Wife 

only,  without  Provision  for  Children. 

This  indenture,  made  &c.,  between  a.  b., 
of  &c.  [intended  husband^,  of  the  one  part,  C.  D., 
of  &c.  [intended  ivi/e'\,  of  the  second  part,  and  E.  F. , 
of  (fee,  G.  H.,  of  cfec,  and  I.  K.,  of  ifec.  [ti-ustees'\, 
Witnesseth.  of  the  till rd  part,  WITNESSETH,  &c.  [declaration  o/ 
trust  for  the  wife  till  marriarje ;  power  to  vary 
investments  ;  trust  for  the  wife's  separate  use  for 


Parties, 
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tlie  joint  lives,  as  in  Precedent  XX XVI.,  siijyra, 

pp.     220,     221].       And    it    is    hereby    declared,  Declaration 

that,  if  the  said  A.  B.  sliall  die  in  the  lifetime  of  uiuXxt'u  of 
the  said  0.  D.,  then,  after  his  death,  the  said  husbaud  or 
trustees  or  trustee  shall  hold  the  said  trust  pre-  ^*  '^' 
mises,  and  the  income  thereof,  in  trust  for  the 
said  C.  D. ;  but  if  the  said  C.  D.  shall  die  in  the 
lifetime  of  the  said  A.  B.,  then,  during  his  life, 
shall  pay  the  income  of  the  said  trust  premises 
to  the  said  A.  B.  and  his  assigns,  and,  after  his 
death,  shall  hold  the  said  trust  premises,  and  the 
income  thereof,  upon  such  tnists  and  for  such  per- 
sons as  the  said  C.  D.  shall,  notwithstanding  her 
coverture,  by  will  or  codicil  appoint ;  and,  in  de- 
fault of  any  such  appointment,  and  so  far  as  no 
such  appointment  shall  extend,  in  trust  for  such 
persons  or  person  as,  under  the  statutes  for  the 
distribution  of  the  effects  of  intestates,  "svould 
have  become  entitled  thereto  at  the  death  of  the 
said  C.  D.,  if  the  said  A.  B.  were  then  dead, 
and  she  had  died  possessed  thereof  intestate  (a), 
such  persons,  if  more  than  one,  to  take  as  tenants 


(a)  The  expression  in  a  settlement  containing  previous 
provisions  for  children  is  "intestate  and  unmarried;" 
but,  in  a  settlement  which  contains  no  provisions  for 
children,  the  word  "unmarried"  would  exclude  the  chil- 
dren, and  give  the  property  to  other  relations.  Hence, 
in  this  case,  the  fund  is  given  to  those  who  would  be  en- 
titled if  she  survived  her  husband  and  died  intestate,  i.  e. 
the  children,  if  any,  and  then  the  other  relations. 
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in  common,  in  tlie  shares  in  whicli  they  would 
have  been  entitled  under  the  same  statutes. 
[  Usual  trustees''  receipt  clause,  and  trustee  clauses, 
supra,  pp.  224,  225.]     In  witness  &c. 


XXXIX. 

Settlement,  on  Marriage,  of  E-eal  Es- 
tate (Freehold  and  Copyhold)  upon 
the  Husband  and  Wife  successively  for 
Life,  with  Remainder  to  the  Children 
of  the  Marriage,  as  the  Husband  and 
Wife,  or  the  Survivor,  shall  appoint; 
and,  in  Default,  in  equal  Shares  in 
Tail  as  Tenants  in  common,  with 
CROSS  Remainders.  Powers  of  Ma- 
nagement during  Minorities,  o/Leas- 
ING,  and  o/Sale  and  Exchange  (a). 

Parties.  ThIS  INDENTURE,  made  &c.,  between  A.  B., 
of  &c.  [intended  husband^  of  the  first  part,  C.  D., 
of  &c.    [intended  wife],  of  the  second  part,  and 


(a)  When  real  estate  is  desired  to  be  settled  upon  the 
children  as  the  parents  shall  appoint,  and,  in  default, 
equally,  the  best  way  is  to  convey  the  estate  to  the  trus- 
tees, upon  trust  to  sell  and  hold  the  money  produced 
upon  trusts  to  be  declared  by  a  settlement  of  even  date. 
See  the  next  two  Precedents,  infra,  pp.  215,  218).     For 
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E.  R,  of  ikc,  and  G.  H.,  of  &c.  [tnt^tees],  of  the 

third  part,  WITNESSETH,  that,  in  consideratiou  of  Witnessotu. 


when  real  estate  i8  settled  as  in  the  Precedent  in  the  text, 
the  ordinary  provisions  for  hotchpot  and  advancement 
cannot  be  applied,  nor  those  for  maintenance  and  accu- 
mulation, conveniently.  And  it  is  evident  that  the  effect 
of  a  settlement  in  trust  for  sale,  (such  sale,  during  the 
lives  of  the  tenants  for  life,  to  be  with  their  consent),  and 
a  declaration  that  the  rents  till  a  sale  shall  go  as  the  in- 
come of  the  funds  would  go,  is  tantamount  to  the  settle- 
ment of  the  real  estate  in  specie,  with  the  ordinary  power 
of  sale.  The  Precedent  in  the  text,  however,  is  given 
pi'incipally  to  afford  an  example  of  a  settlement  in  pur- 
suance of  the  Act  8  &'9  Vict.  c.  106,  with  the  omission  of 
the  limitations  to  the  trustees  to  preserve  contingent  re- 
mainders; and  partly,  also,  because  a  settlement  of  tbis 
kind  is  sometimes  insisted  on.  And,  as  a  settlement 
among  the  children  equally  is  almost  invariably  required 
for  small,  and  not  for  lai'ge  properties,  it  appeared  to  be 
more  appropriate  in  this  collection  of  Concise  Precedents 
than  a  strict  settlement,  with  powers  of  jointuring  and 
charging  portions,  and  the  like.  To  render  these  latter 
settlements  really  effective  and  useful,  they  must  neces- 
sarily be  made  of  considerable  length,  and,  as  they  gene- 
rally comprise  large  properties,  their  bulk  is  the  less  ma- 
terial. Doubtless,  the  ordinary  language  of  the  provi- 
sions in  great  settlements  is  materially  abridged;  but  the 
tendency  of  the  present  day  is  to  multiply  the  provisions 
themselves,  to  meet  the  various  new  difiicultics  in  the 
working  of  them  which  daily  occur.  The  Precedent  in 
the  text  may  be  converted  into  a  simple  strict  settlement, 
by  changing  the  limitation  to  the  children  equally  into  a 
limitation  to  the  first  and  other  sous  successively  in  tail, 
with  remainder  to  the  first  and  other  daughters  succcs- 
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a  marriage  intended  to  be  shortly  solemnised  be- 
tween the  said  A.  B.  and  C.  D.,  he  the  said  A.  B., 
with  the  approbation  of  the  said  C.   D.,    doth 
Conveyance  hei'eby  grant  unto  the  said  E.  F.  and  G.  H.,  and 
of  freeholds,  ^j^^^.  j^^^^.^  [-^j^,.^.^;^.  (^  the  first  schedule — general 

Habendum,  words,  supo'a,2)p.  96-7],  TO  HOLD  the  said  premises 

UNTO  the  said  E.  F.  and  G.  H.  and  their  heirs, 

Totheuseof  TO  THE  USE  of  the  said  A.  B.  and  his  heirs  until 

settlor  till         ,.,.,,  •  .1 

marriage ;     the  Said  intended  marriage ;  and  after  the  so- 
after  mar-     lemnisation  thereof,  to  the  use  of  the  said  A.  B. 

nage,  to  uses  ' 

in  favour  of  and  his  assicfiis,  during  his  life,  without  impeach- 

the  hus-  o      J  o  1- 

band,  wife,    ment  of  waste  ;   and  after   his  death  to  the 

and  child-  .  ,       .        , 

reii:  USE  of  the  said  C.  D.  and  her  assigns,  during  her 

life,  without  impeachment  of  waste  ;  and  after 
the  death  of  the  said  C.  D.,  to  the  use  of  the 
child,  or  all  or  such  one  or  more  of  the  children, 
of  the  said  intended  marriage,  for  such  estates  or 
estate,  and  in  such  manner  as  the  said  A.  B.  and 
C.  D.  shall  by  deed  appoint ;  and  in  default  of 
and  until  any  such  appointment,  and  so  far  as  no 
such  appointment  shall  extend,  as  the  survivor 
of  the  said  A.  B.  and  C.  D.  shall,  by  deed,  or  by 
will  or  codicil,  appoint ;  and  in  default  of  and 
until  any  such  appointment,    and  so  far  as  no 


Bively  in  tail;  the  preceding  power  of  a]1poiutmeut  being 
eitber  omitted  or  retained.  The  language  of  tbe  powers 
will  require  to  be  altered,  by  resti-aining  tbeir  exercise, 
after  the  death  of  the  tenants  for  life,  to  the  minority  of 
a  child  entitled  under  the  limitations  or  appointments. 
See  the  Precedent  of  a  strict  settlement  in  a  will,  infra. 
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such  appointment  shall  extend,  if  there  shall  be 
only  one  child  of  the  said  intended  marriage,  to 
THE  USE  of  such  only  child,  and  the  heirs  of  his 
or  her  hody ;  but  if  there  shall  be  more  than  one 
child  of  the  said  intended  marriage,  then  to  the 
USE  of  all  the  children  of  the  said  intended  mar- 
riage, and  the  heirs  of  their  respective  bodies,  in 
equal  shares,  as  tenants  in  common ;  and  if  any 
one  or  more  of  the  said  children  shall  die  with- 
out issue,  then,  as  well  as  to  the  original  share  or 
shares  of  the  child  or  children  so  dying,  as  to  the 
share  or  shai-es  that  shall  have  survived  or  accrued 
to  such  child  or  children,  or  to  the  heirs  of  his,  her, 
or  their  body  or  respective  bodies,  TO  the  use  of 
the  others  or  other  of  the  said  children,  and  the 
heirs  of  their,  his,  or  her  respective  bodies  or  body ; 
and,  if  more  than  one,  in  equal  shares ;  and,  fok  and,  for  de- 

„  ,      .  />   11  •  1  fiuiltof  issue, 

DEFAULT   of    such    ISSUe,    TO    THE    USE    01   the    said  to  the  hus- 

A.  B.,  his  heirs  and  assigns,  for  ever.     And  it  provisron'^for 
IS  HEREBY  DECLARED,    that,    after  the  death  of  *}>°  »PP]i°^- 

'  '  tioii  of  the 

the  said  A.  B.  and  C.  D,  so  long  as  any  child  of  rents  and 

'  '^  ''  profits  dur- 

the  said  intended  mari-iage  shall  be  under  the  age  i"g  ^^^  ">*- 

^  ^     nontiesof 

of  twenty-one  years,  the  said  E.  F.  and  G.  H.,  or  thechiuiren. 
the  survivor  of  them,  or  the  executors  or  admin- 
istrators of  such  survivoi',  shall  receive  the  rents 
and  profits  of  and  manage  the  said  premises,  and 
may  fell  timber  for  repairs  or  sale  or  otherwise, 
and  may  accept  surrenders  from,  and  make  allow- 
ances to,  and  arrangements  with  tenants  and 
others,  and  do  all  such  other  things  as  may  to  them 
or  him  seem  expedient  for  the  due  management 
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thereof;  and,  after  deducting  the  expenses  of 
management,  repairs,  insurance,  and  other  out- 
goings, \if  there  he  or  can  he  any  cliarcje  on  the 
jn'eraises,  add,  "  and  keeping  down  any  annual 
sum  or  sums,  and  the  interest  on  any  principal 
sum  or  sums  charged  on  the  premises"],  shall 
pay  to  such  of  the  children  of  the  said  intended 
marriage  as  shall  for  the  time  being  have  attain- 
ed the  age  of  twenty-one  years,  his,  her,  or  their 
share  or  respective  shares  of  the  said  net  rents 
and  profits ;  and  shall,  out  of  the  shai'e  thereof  of 
every  or  any  of  the  said  children  who  shall  for  the 
time  being  be  under  the  age  of  twenty-one  years, 
pay  the  whole,  or  svich  sum  or  sums  as  the  said 
trustees  or  trustee  shall  think  proper,  for  or  to- 
wards the  maintenance  or  education  of  every  such 
minor,  (either  dii'ectly,  or  by  payment  to  his  or 
her  guardian  or  guardians,  to  be  applied  by  such 
guardian  or  guardians  without  accounting  to  the 
said  trustees  or  trustee),  and  shall  accumulate  the 
residue  (if  any)  of  eveiy  or  any  such  share  of  the 
said  rents  and  profits  in  the  way  of  compound  in- 
terest, by  investing  the  same  and  all  the  result- 
ing income  thereof,  in  their  or  his  names  or  name, 
in  or  upon  any  of  the  public  stocks  or  funds,  or 
Government  securities  of  Great  Britain,  or  upon 
real  securities  in  England,  Wales,  or  Ireland,  with 
power  to  resort  to  such  accumulations  respective- 
ly at  any  time  or  times  during  the  minority  of 
tlie  child  from  whose  share  the  same  respectively 
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shall  have  arisen,  for  the  maintenance  oi-  educa- 
tion of  such  child;  and,  subject  and  without  pre- 
judice to  the  provision  for  resorting  to  the  said 
accumulations  for  maintenance  and  education  as 
aforesaid,  shall  hold  all  the  said  residue  of  every 
or  any  such  share  of  the  said  rents  and  profits, 
and  the  stocks,  funds,  and  securities  in  or  upon 
which  the  same  may  be  invested,  upon  such 
trusts  as  the  same  would  be  held  upon  if  the 
same  were  monies  arising  from  sales  under  the 
])0wer  of  sale  hereinafter  contained,  or  stocks, 
funds,  or  securities  purchased  therewith  :  Pro-  power  of 
VIDEO  ALWAYS,  that  the  said  A.  B.,  during  his  °'"''"^' 
life,  and  after  his  death  the  said  C.  D.,  during 
her  life,  and,  after  the  death  of  the  said  A.  B. 
-rjd  C.  D.,  the  said  E.  F.  and  G.  H.,  and  the 
survivor  of  them,  and  the  executors  and  admi- 
nistrators of  such  survivor,  during  the  minority 
of  any  child  of  the  said  intended  marriage,  may, 
at  any  time  or  times,  appoint,  by  way  of  lease, 
at  rack  rent,  all  or  any  of  the  said  premises  for 
any  term  of  years  absolute,  not  exceeding  twenty- 
one  years,  to  take  effect  in  possession  (a)  :  Pro- 


(a)  The  above  is  a  short  form  of  the  ordiuarj-  power  to 
lease  for  twenty-oue  years  either  houses  or  hinds.  But, 
if  the  property  contain  atone  or  minerals,  there  should  be 
a  power  to  grant  mining  leases;  and  if  it  comprise  land 
likely  to  be  required  for  building,  or  houses  likely  to  re- 
quire repairs,  there  should  be  a  power  to  grant  leases  for 
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Power  of       viDED  ALSO,  tliat  tlie  said  E.  F.  and  G.  H.,  and 

sale  and  ex-    ,  .  „     , 

change.  the  survivor  of  them,  and  the  executors  or  ad- 
ministrators of  such  survivor,  (hereinafter  called 
the  trustees  or  trustee),  may  at  any  time  or  times 
during  the  life  of  the  said  A.  B.,  with  his  con- 
sent in  writing,  and  after  his  death  during  the 
life  of  the  said  C.  D.  with  her  consent  in 
writing,  and  after  the  death  of  the  said  A.  B. 
and  C.  D.,  during  the  minority  of  any  child  of  the 
said  intended  marriage,  at  the  discretion  of  them 
the  said  trustees  or  fcru.stee,  (but  subject  to  any 
lease  which  may  have  been  granted  under  the 
power  hereinbefore  contained),  dispose  of,  either 
by  way  of  sale,  or  in  exchange  for  other  heredita- 
ments in  England  or  Wales,  all  or  any  of  the  said 
premises,  upon  such  terms  and  under  such  con- 
ditions as  the  said  trustees  or  trustee  shall  think 
fit,  and  may  buy  in,  or  rescind  any  contract  for 
sale  or  exchange,  and  re-sell  or  again  exchange, 
without  being  responsible  for  loss  occasioned 
thereby,  and  may  revoke  the  uses,  trusts,  and 
powers  then  subsisting  in  or  of  the  hereditaments 
so  sold  or  disposed  of  in  exchange,  and  appoint 
the  same  to  such  uses  and  in  such  manner  as  shall 
be  expedient  to  effectuate  such  sale  or  exchange. 

Trustees'  re-  AnD  IT  IS  HEREBY  DECLARED,  that  the  receipt  of 

the  said  trustees  or  trustee  for  any  monies  paid 

building  and  repairing  purposes.  {See  the  forms  of  such 
powers,  1  Davidson's  Pi-ecedents  in  Conveyancing,  pp. 
333,334.) 


ceipt  clause. 
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to  them  or  him  upon  any  sale,  oi*  for  equality  of 
exchange,  under  the  power  of  sale  and  exchange 
hereinbefore  contained,  shall  effectually  discharge 
the  persons  paying  the  same  therefrom,  and  from 
being  concerned  to  see  to  the  application  thereof. 

And   it   is   hereby  declared,  that  the  said  trUS-  Monies  arls- 
111-11  '"g  under 

tees  or  trustee    shall,  with  such  consent  or  at  the  power  oi 
such  discretion  as  aforesaid,  lay  out  the  money  chanKe  to  be 

1  1  p  !•,  />  laid  oiit  in 

received  upon  any  sale  or  tor  equality  or  ex-  the  purchase 
change  («)  in  the  purchase  of  freehold  or  copy-  be  settled  to 
hold  hereditaments  of  inheritance  (b)  in  England  thesetUe^ 
or  Wales,  or  in  purchasing  the  enfranchisement  ™®"*^ ' 
of  any  copyhold  hereditaments  so  purchased,  or 
for  the  time  being  subject  to  the  uses  or  trusts 
of  these  presents,  and  shall  settle,  or  cause  the 
same  to  be  settled,  to  the  uses,  upon  the  trusts, 
and  subject  to  the  powers  hereby  limited,  as  far 


(a)  It  is  usual  to  provide  that  the  trustees  of  the  power 
of  sale  and  exchange  may  pay  or  receive  money  for  equal- 
ity of  exchange;  but,  as  the  power  so  to  pay  or  receive  is 
incident  to  the  power  of  exchange,  {Bartram  v.  Which- 
cote,  6  Sim.  86),  the  provision  is  unnecessary.  Money  to 
be  so  paid  by  the  trustees  miiy  be  paid  by  them  out  of 
any  monies  received  by  them  under  their  power,  (lb.); 
but  a  power  is  often  added  (where  conciseness  is  not  an 
object)  to  enable  them  to  raise  money  for  the  purpose  by 
mortgage. 

(b)  It  is  convenient  to  extend  the  power  of  pin-chase 
to  copyholds  for  lives,  and  leaseholds  for  lives  and  years; 
but,  as  this  requires  considerable  additional  trusts  for  re- 
newal and  settlement,  it  is  better  omitted  when  brevity 
is  desired. 
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as  the  deaths  of  parties  and  other  intervening 
And,  till  A     circumstances  will  permit.     And  it  is  hereby 
be  iu vested"  FURTHER  DECLARED,  that,  Until  the  money  to  be 
or  u*Jfon  se''-*'  received  upon    any  sale  or  for   equality  of  ex- 
minties.        change  shall  be  laid  out  as  aforesaid,  the  said 
trustees  or  trustee  may,  with  such  consent  or  at 
such  discretion  as  aforesaid,  invest  the  same,  in 
their  or  his  names  or  name,  in  any  of  the  public 
stocks    or   funds,    or  Government    securities  of 
Great  Britain,  or  upon  real  securities  in  England, 
Wales,  or  Ireland,  and  vary  the  same,  if  and  as 
they  or  he  shall  think  fit;  and  that  the  income 
from  such  stocks,  funds,  and  securities  shall  be 
paid  and  applied  in  the  same  manner  as  the  I'ents 
and  profits  of  the  hereditaments  to  be  purchased 
therewith  as  aforesaid  would  be  payable  or  appli- 
cable, in  case  such  purchase  and  settlement  as 
aforesaid  were  then  actually  made  (a).    And  this 


(a)  It  must  be  understood,  that  the  above  power  of  sale 
and  exchange  is  applicable  only  to  small  estates,  and  to 
simple  settlements.  If  the  estate  is,  or  under  j^owers  of 
charging  may  become,  subject  to  incumbrances,  there 
must  be  provisions  for  allowing  money  arising  from  sales 
to  be  applied  in  discharge  of  incumbrances.  (See  infra, 
p.  274).  There  must  also  be  provisions  for  purchasing 
and  selling  lands  of  all  tenures,  (supra,  p.  241,  n.  (6),)  and 
a  provision  that  the  power  shall  over-reach  all  charges  to 
be  created  under  the  powers  or  tei*ms  of  years,  except 
sales  or  mortgages  actually  made.  (See  the  form  of  a 
complete  power,  1  Davidson's  Precedents  in  Conveyan- 
cing, p.  3.39). 
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INDENTURE   ALSO    WITNESSETH,    that,  for  the  COn-  WitnessetU 

sideratiou  aforesaiil,  he  the  said  A.  B.,  with  the  8«<^°'^^'>'- 
approbation  of  the  said  C.  D.,  doth  hereby,  for  Covenant  tu 
hiinself,  his  heirs,  executors,  and  atlministrators,  copyholds. 
coreuant  witli  the  said  E.  F.  and  G.   H.,  and 
their  heirs,  that,  in  case  the  said  intended  mar- 
riage shall  be  solemnised,  he  the  said  A.  B.,  or 
his  heirs,  will  forthwith,  at  his  or  their  own  cost, 
eflectually  surrender  into  the  hands  of  the  lord  of 
the  manor  of in  the  county  of ,  accord- 
ing to  the  custom  thereof,  all  those  &c,  [parcels 
in  the  second  schedule — general  words,  supra,  p. 
116],  TO  THE  use  of  the  said  E.  F.  and  G.  H.,  Totiieuiet.i 

,  1     •      -L    .  1  .  T         J.     J.1  J.  the  trustees. 

their  heirs  and  assigns,  according  to  the  custom  upon  trusts 
of  the  same  manor,  by  and  under  the  accustomed  spo'nd  with 
rents,  fines,  suits,  and  services,  and  upon  such  t^'g  fr^^/.°' 
trusts,  and  subject  to  such  powers,  as  shall  as  ^"''''^ 
nearly    correspond    with    the   uses,    trusts,   and 
powers   hereinbefore    limited    and   contained  of 
the  said  premises  hereinbefore  granted,  as   the 
different  qualities  of  the  estates  and  the  rules  of 
law  and  equity  will  permit.    [Trustee  clauses,  sic- 
pra,  pp.  224 — 22G].    And  the  said  A.  B.  doth  covenant ii.r 
hereViy,  for  himself,  his  heirs,  executors,  and  ad-  vey  and  sur- 
ministrators,  covenant  vnth.  the  said  E.  F.  and  from  iiicunt- 
G.  H.,  their  heirs  and  assigns,  that,  notwithstand-  ^'^"'■**' 
ing  any  thing  by  him  the  said  A.  B.  or  any  of 
his    ancestors  done    or    knowingly  sufiorod,  he 
the  said  A.  B.  now  hath  power  to  grant  all  and 
singular  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted,  to  the  uses  and  in  manner 
M  2 


tlier  assur 
vnce 


'24:i  SETTLEMENTS. 

aforesaid,  free  from  incumbrances,  and  to  surren- 
der the  said  premises,  hereinbefore  covenanted  to 
be  surrendered  to  the  use  of  the  said  E.  F.  and 
G.  H.,  their  heirs  and  assigns,  upon  the  trusts 
and  in  manner  aforesaid,  free  from  incumbrances; 
AND  that  all  the  several  premises  aforesaid  may 
be  quietly  entered  into,  held,  and  enjoyed,  with- 
out any  interruption  by  the  said  A.  B.,  or  any 
person  claiming  through  or  in  trust  for  him,  or 
.ludforfur-   any  of  his  ancestors;  and  that  he  the  said  A. 
B.  and  his  heirs,  and  every  person  lawfully  or 
equitably  claiming  any  estate  or  interest  in  the 
premises  through  or  in  trust  for  him  or  any  of 
his  ancestors,  will,  at  all  times,  at  the  cost  of  the 
trust  estate,  execute  and  do  all  such  assurances 
and  things,  for  further  or  better  assuring  all  or 
any  of  the  said  premises  respectively  to  the  seve- 
ral uses  and  in  manner  aforesaid,  as  by  the  said 
trustees  or  trustee,  or  any  person  interested  in 
the  premises,  shall  be  reasonably  required.     In 
WITNESS  &c. 

THE   FIRST    SCHEDULE   to   which   the 
above-written  Indenture  refers. 

THE  SECOND  SCHEDULE  to  which  the 
above-written  Indenture  refers. 
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XL. 

CoNVEYAN'CE,  in  Contemplation  of  Mar- 
riage, of  a  Freehold  Estate  in  Trust 
for  Sale,  with  a  Declaration  q/"  Trust 
of  the  Purchase-Money  by  Reference 
to  a  Settlement  of  even  Date  (a). 

This  indenture,  made  &c.,  between  A.  Parties. 
B.J  of  <fec.  \intencled  husband],  of  the  first  part, 
C.  D.,  of  &c.  [intended  toi/e^,  of  the  second  part, 
aiid  E.  R,  of  &c.,  G.  H.,  of  &c.,  aud  L  K.,  of 
&c.  [trtcstees],  of  the  tliird  pai-t,  witnesseth,  that,  witnesseth. 
in  consideration   of  a  mai*riagc  intended  to  be 
shortly  solemnised  between  the  said  A.  B,  and 
C.  D.,  he  the  said  A.  B.,  with  the  consent  of  the  Couvcvai.cL 
said  C.  D.,  doth  hereby  gi-ant  unto  the  said  E. 
R,   G.  H.,  and  I.  K.,  their  hell's  and  assigns, 
ALL  those  <kc.  [^pai'cels — general  toords — and  es- 
tate clause,  supra,  pp.  96-7],  to  hold  the  said  Habendvirr, 
premises  unto  the  said  E.  F.,  G.  H.,  and  I.  K., 
their  heirs  and  assigns,  to  the  use  of  the  said 
E.  F,,  G.  H.,  and  I.  K,,  their  heirs  and  assigns, 
IN  TRUST  for  the  said  A,  B.,  his  heirs  aud  assigns,  in  tmst  fur 

.  .  the  husbanrt 

until  the  said  intended  marriage ;  and  after  the  tin  mar- 
riage ; 
solemnisation  thereof,  upon  trust  tliat  the  said  andattcr 


(a)  See  supra,  p.  234,  n.  (a),  with  reference  to  this  form 
of  Settlement, 
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marriage,  in  E,  R,  G.  H.,  and  I.  K.,  or  the  survivors  or  sur- 
iS'e*^"''       vivor  of  them,   or  the  heirs  of  such   survivor, 
shall,  with  the  consent  of  the  said  A.  B.  and  C. 
D.  during  their  joint  lives,  and  of  the  survivor 
of  them  during  his   or  her  life,   and  after  the 
death  of  such  survivor  at  the  discretion  of  the 
said  trustees   or  trustee  for  the  time  being,  sell 
the  said  premises,  either  together  or  in  parcels, 
and  either  by  public  auction  or  jjrivate  contract, 
and  may  buy  in,  or  rescind  any  contract  for  sale, 
and  re-sell,  without  being  responsible   for  loss 
occasioned  thereby,  and  may  enter  into,  execute, 
and    do    all   such    agreements,    assurances,    and 
things  for  eifectuating  any  such  sale,  as  they  or 
Trustees'  re-  he  shall  think  fit.    And  it  is  hereby  declared, 
ceipt  clause.  ^^^^  ^^^  receipt  of  the  said  trustees   or  trustee 
for  the  purchase-monies  of  the  premises  sold,  or 
any  part  thereof,  shall  efiectually  discharge  the 
purchaser  or  purchasers  therefrom,  and  from  be- 
ing concei-ned  to  see  to  the  application  thereof. 

Trusts  of  the  AnD  IT  IS  HEREBY  DECLARED,    that  the  Said  trUS- 

S-isefrom     tees  or  trustee   shall  hold  the  monies  to  arise 
the  sale.       ^^^^^^  ^^^^  ^^^-^  ^^^^   (after  payment  thereout  of 

all  expenses)  upon  such  trusts,  and  subject  to 

such  powers,  as  shall  be  declared  of  the  same  in 

a  deed  already  ingi'ossed,   and  intended  to  bear 

even  date  with  these  presents,    and  to  be  made 

or  expressed  to  be  made  between  the  same  per- 

Power  of      sons  as  are  parties  to  these  presents.     And  it  is 

twenty-one    HEREBY  DECLARED,  that  the  said  trustees  or  trus- 

^^^^^'  tee  may  at  any  time  or  times,  before  all  the  said 
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premises  shall  have  been  sold,  demise  all  or  auy 
of  the  same  premises  at  rack-rent  for  any  term 
of  years  absolute,  not  exceeding  twenty-one 
years,  to  take  effect  in  possession.     And  it  is  income  ..i 

HEREBY    DECLARED,  that.    Until   all  the   said  pre-  until  a  sale. 

mises  shall  be  sold,  the  said  trustees  or  trustee 
for  the  time  being  shall  hold  the  income  thereof, 
or  of  the  unsold  part  thereof,  (after  payment 
thez'eout  of  all  rates,  taxes,  expenses  of  repairs 
and  insurance,  and  other  outgoings,)  upon  such 
trusts,  and  subject  to  such  powers,  as  shall  be  de- 
clared thereof  by  the  said  intended  deed  of  even 
date  with  these  presents.  [Covenant  by  A.  B. 
for  right  to  convey  free  from  incumbrances,  and 
for  further  assurance,  swpra,  pi:).  97,  98.  Power 
to  apjwint  new  trustees,  supra,  j).  225.]  In  wit- 
ness &c. 

THE     SCHEDULE    to   which    the   above- 
wi'itten  Int)enture  refers. 
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XLL 

Settlement,  on  Marriage,  of  Money  to 
arise  from  Real  Estate  conveyed  to 
Trustees  by  a  Deed  of  even  Date  m 
Trust /or  Bale  (a). 

Paities.        This  indenture,  made  &c.,  between  A. 

B,,  of  &c.  [intended  husband],  of  the  first  part, 

C.   D.,  of  &c.    [inteMded   wife],  of    the    second 

part,  and  E.  ¥.,  of  &c.,  G.  H.,  of  &c.,  and  I.  K., 

Recital  ofin- of  ikc.  [trustees],  of  the  third  part.     Whereas 

rf^l^:^™^'^^'  a  marriage  is  intended  to  be  shortly  solemnised 

—of  the  con-  between  the  said  A.  B.  and  C.  D.     And  where- 

leai'  estate,    AS,  by  an  indenture  bearing  even  date  with,  but 

'even  date,  to  executed  before,  these  presents,  and  expressed  to 

trust  t'^f'se'n,  be  made   l-»etween    [2}arties],    certain    heredita- 

pv.rchase-  ^^  ments  in  the  parish  of  ,   in  the  county  of 

Se"truRts  of ,  have  been  conveyed  to  the  use  of  the  said 

thoj.rcsfut     ^    -p^  (.^   jj_^  ^^^^  j_    ;^^    ^|^g^.  J^^j^.g  ^^^^^J  assigns, 

in  trust  for  the  said  A.  B.,  his  heirs  and  assigns, 
until  the  said  intended  marriage,  and,  after  the 
solemnisation  thereof,  upon  trust  for  sale ;  and 
it  is  thereby  declared,  that  the  said  E.  F.,  G.  H., 
and  I.  K.,  and  the  survivors  and  survivor  of 
them,  and  the  heirs,  executors,  and  administra- 
tors of  such  survivor,  shall  hold  the  net  monies 


(a)  The  deed  referred  to  is  Precedent  XL. 
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to  arise  from  such  sale,  aud  the  net  rents  and 
profits,  until  -sale  of  the  said  hereditaments,  oi- 
of  the  unsold  part  thereof,  upon  the  trusts  to  be 
declared  thereof  respectively  by  these  presents. 
Now  THIS  Indenture  witnesseth,  and  it  is  witacsseti. 
hereby  declared,  that  the  said  E.  F.,  G.  H.,  and  oftnist  of 
I.  K.,  aud  the  survivors  aud  survivor  of  them,  toarisofK^n, 
and  the  heirs,  executors,  and  administrators  of  '^  ^"^  ^' 
such  survivor,  shall,  with  the  consent  in  writing 
of  the  said  A.  B.  and  C.  D.,  during  theLr  joint 
lives,  and  of  the  survivor  during  his  or  her  life, 
and,  after  the  death  of  such  survivor,  at  the  dis- 
cretion of  the  said  E.  F.,  G.  H.,  and  I.  K.,  or 
the  survivors  or  survivor  of  them,  or  the  execu- 
toi's  or  administrators  of  such  sui-vivoi",  (herein- 
after called  the  trustees  or  trustee),  invest  the 
said  net  monies  to  arise  from  any  and  every  sale 
under  the  hereinbefore-recited  indenture,  in  the 
names  or  name  of  the  said  trustees  or  trustee, 
in  any  of  the  public  stocks  or  funds  or  Govern- 
ment becurities  of  Great  Britain,  or  upon  free- 
hold, copyhold,  leasehold,  or  chattel  real  securi- 
ties in  England,  Wales,  or  Ireland,  [or  in  or  up- 
on the  shares,  stocks,  or  securities  of  any  Com- 
pany or  Corporation,  whether  commercial,  muni- 
cipal, or  otherwise,  carrying  on  business  or  con- 
stituted for  any  purpose  in  Great  Britain,  Ire- 
land, or  India,  or  any  colony  or  dependency 
of  Great  Britain];  and  that  the  said  trustees 
or  trustee,  if  and  when  they  or  he  shall  think 
fit,  may,  with  such  consent  or  at  such  discretion 
m3 
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as  aforesaid,  vary  the  said  stocks,  funds,  shares, 
Diiciaration   or  securities;  AND  tliat  the  said  trustees  or  trus- 

of  trust  of        ,  1      T,  1    .  or 

the  funds  to  tee  shall  pay  the  auiuial  income,  &c.  [trusts  for 
ed  with  the  Wife,  hushand,  and  children,  and  in  default  of 
Declaration  childre7i,  ut  supra,  pf.  2*21 — 224].     And  it  is 
the™uts^     HEREBY  DECLARED,  that.  Until  all  the  Said  here- 
tiite^'^    ditaments  shall  be  sold,  the  said  E.  F.,  G.  H., 
and  I.  K.,  and  the  survivors  and  survivor   of 
them,  and  the  heirs,  executors,  and  administra- 
tors of  such,  survivor,  shall  pay  and  apply  the 
net  rents  and  profits  of  the  said  hereditaments, 
or  of  the  unsold  part  thereof,  in  the  manner  iu 
which  the  annual  income  of  the  stocks,  funds, 
shares,  and  securities  aforesaid  "would  be  payable 
and  applicable,  if  such  hereditaments  had  then 
been  sold,  and  the  net  monies  arising  from  such 
sale  had  been  invested  as  aforesaid.     \Trustee 
clauses,  supra,  ])p.  224 — 226.]     In  witness  &c. 
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2n\ 


Voluntary  Settlement  of  Real  and 
Personal  Estate,  for  the  Benefit  of  the 
Settlor,  his  Wife,  Children,  and 
Gkandciiildren.      Power   of   Eevo- 

CATION. 

This  indenture,  made&c,  between  A.  B.,  p.uties. 
of  &c.  [settlor],  of  the  one  part,  and  C.  D.,  ofitc. 
and  E.  F.,  of  &c.  [trustees],   of  the  other  pai-t, 
WITNESSETH,  that,  in  consideration  of  the  natural  witnesseti. 
love  and  affection  of  the  said  A.  B.  for  his  wife,  Conveyance, 
children,  and  issue  hereinafter  named,   and  for 
divers  other  good  considerations,  the  said  A.  B. 
doth  hereby  grant  unto  the  said  C.  D.  and  E.  F. 
and  their  heirs,  [ixircels — general  -words — estate 
clause,  supra,  pp.  9G-7],  to  hold  the  said  pre- Habendum, 
mises  unto  the  said  C.  D.  and  E.  F.,  and  their  To  the  used 

the  settlor 

heii's,  TO  the  use  of  the  said  A.  B.  and  his  ais-  for  I'ft- 
signs,  during  his  life,  without  impeachment  of 
waste:  and  after  his  death  to  the  use  of  G.  B.,  Remainder 

'  '  to  his  wite 

his  wife,  and  her  assigns,  during  her  life,  with-  '"r  life. 
out  impeachment  of  waste,  except  wilful  waste ; 
AND,  after  the  death  of  the  said  G.  B.,  to  the  Remain.kr 
USE  of  the  said  C.  D.  and  E,  F.,  their  heirs  and 
assigns,  uroN  trust  that  the  said  C.  D.  and  E.  "P"^'"  (^"ist 
F.,  or  the  suiwivor  of  them,  or  the  heirs  of  such 
survivor  (hereinafter  called  the  tryistees  or  trus- 
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tee),  shall  sell  the  said  premises,  either  together 
or  in   parcels,  aud  either  by  public  auction  or 
private  contract,  and  may  bviy  in,  or  rescind  any 
conti-act  for  sale,  and  re-sell,  without  being  re- 
sponsible for  loss  occasioned  thereby,  and  may 
enter  into,  execute,  and  do  all  such  agreements, 
assurances,  and  things,  for  effectuating  any  such 
and  hold  the  sale,  as  tliej'  or  he   shall  think  fit;  and  shall 
duced^  ^^'^^'"  liold  the  monies  to  arise  from  every  such  sale 
iipon  trust,    (after  payment  thereout  of  all  expenses)  upon 
as  to  three-   the    trusts    following:    (that   is  to  say),  AS  TO 
certain  chii   three-sixth  parts  thereof,  upon  trust  to  pay  the 
settlor;    ^    Same  equally  among  such  of  the  children  herein- 
after named  of  the  said  A.  B.,  viz.  H.  B.,  J.  B., 
and  K.  B.,    as  shall  be  living  at  the  death  of  the 
survivor  of  the  said  A.  B.  and  G.  B.,  or  shall  be 
then  dead  leaving  issue  then  living,  the  share  or 
shares   of  such   of  them  as  shall  be  then  dead 
leaving  issue  then  living  to  be  paid  to  his,  her,  or 
their  respective  executors  or  administi-ators,  as 
part  of  his,  her,  or  their  respective  personal  es- 
— as  to  one-  tate ;  AND  AS  TO  one  other  sixth  part  thereof, 

sixth,  to  in-  .  , ,  •       ,  i 

vest  and  ac-  UPON  TRUST  to  mvest  the  Same,  m  the  names  or 

cnmu  a.e,     j^^me  of  the  said  trustees  or  trustee,  in  any  of 

the  public  stocks  or  funds  of  Great  Britain,  and 

to  accumulate  the  income  thereof  in  the  way  of 

compound  interest,    by  similarly  investing  the 

same  and  the  resulting  income  thereof,  until  the 

same  shall  become  payable  as  hereinafter  men- 

nntii  claim-  tioned ;  (that  is  to  say),  if  L.  B.,  the  son  of  the 

the  set"tior°8  said  A.  B.,  or  any  issue  of  the  said  L.  B.  (he  be- 
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ing  then  dead)  shall  claim,  within  fifteen  years  sons  or  iiis 

issue  wiiliin 

from  the  date  of  these  presents,  then  to  pay  or  fiaucn years; 
transfer  the  same,  and  the  accumulations  there- 
of, to  the  said  L.  B.,  or  (he  being  dead)  to 
his  issue  then  living,  such  issue,  if  more  than 
one,  to  take  in  equal  shares,  per  stirpes;  but  if 
the  said  L.  B.,  or  any  issue  of  the  said  L.  B., 
shall  not  claim  within  such  fifteen  years,  or  if, 
before  the  expiration  thereof,  it  shall  be  ascer- 
tained that  the  said  L.  B.  is  dead,  and  that  no 
issue  of  the  said  L.  B.  is  then  living,  then,  im- 
mediately upon  the  expiration  of  the  said  fifteen 
years,  or  upcjn  the  death  of  the  said  L.  B.,  the 
failure  of  his  issue  being  so  ascertained,  which- 
ever shall  first  happen,  the  said  trustees  or  trus- 
tee shall  hold  the  said  last-mentioned  sixth  part 
of  the  said  net  purchase-monies,  and  the  accu- 
mulations thereof,  upon  the  trusts  hereinbefore 
declared  of  the  first-mentioned  three-sixth  parts; 
AND  AS  TO  the  remaining  two-sixth  parts  of  the  —as  to  re 

"  mainiiifr 

said  net  purchase  monies,  upon  trust  to  pay  the  twosixtiis, 

•^  .       to  divide 

same  eanallv  among  such  of  the  pei'sons  herein-  amongst  the 

settlor's 

after  named,  viz;.  M.  H.,  N.  H.,  and  O.  H.,  the  grandchild- 
children  of  P.  H.,  deceased,  who  was  a  daughter 
of  the  said  A.  B.,  as  shall  be  living  at  the  death 
of  the  survivor  of  the  said  A.  B.  and  G.  B.,  and 
shall  attain  the  age  of  twenty-one  yeai-s,  or  shall 
be  then  dead  leav-ing  issue  then  living,  the  share 
or  shares  of  such  of  them  as  shall  be  then  dead 
leaving  issue  then  living  to  be  paid  to  his,  her, 
or  their  respective  executors  or  administrators, 
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Power  to 
lease  for 
twenty-one 
years. 


as  part  of  liis,  her,  or  tlieir  respective  personal 
estate.  And  it  is  hereby  declared,  that  the 
said  A.  B.  during  his  life,  and  after  his  death  the 
said  G.  B.  during  her  life,  and  after  the  death  of 
the  said  G.  B.,  the  said  trustees  or  trustee,  may 
at  any  time  or  times,  before  all  the  said  premises 
shall  have  been  sold,  appoint  by  way  of  demise, 
or  demise,  all  or  any  of  the  same  px-emises  at 
rack  rent  for  any  term  of  years  absolute,  not  ex- 
ceeding twenty-one  years,  to  take  effect  in  pos- 
Power  to      session.     And  it  is  hereby  declared,  that  the 

trustees  to  •  i    •      j  i     •  i  • 

accumulate,  said  trustees  or  trustee  may  invest,  m  their  or  his 
names  or  name,  the  presumptive  or  expectant 
share  of  every  or  any  person  for  the  time  being 
entitled  presumptively  or  in  expectancy  under  the 
trusts  aforesaid,  in  any  of  the  public  stocks  or 
funds  of  Great  Britain,  and  may  vary  such  in- 
vestments as  and  when  they  or  he  shall  think 
fit,  and  may  accumulate  the  income  or  any  part 
of  the  income  thereof  in  the  way  of  compound 
int'erest,  by  similarly  investing  the  same  and  the 
and  to  apply  I'esulting  income  thereof;  and  may,   at  their  or 
Fncome'for'^   his  absolute  discretion,  pay  or  apply  the  whole 
nance^edu-   o^'  ^^J  V^^^  ^^  ^he  j)rincipal  or  income,  or  accu- 
benefit  °^     mulations  of  income,  of  any  such  presumptive  or 
expectant  share,  for  or  towards  the  maintenance, 
education,  or  benefit  of  the  person  for  the  time 
being  entitled  thereto  presumptively  or  in  ex- 
Deciaratinn  pectaucy,  as  aforesaid.     And  it  is  hereby  de- 
rentsand      GLARED,  that.  Until  all  the  Said  premises  shall  be 
Sife.  ^  '   ^  sold,  the  said  trustees  or  trustee  shall  pay  and 
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apply  the  net  income  thereof,  or  of  the  unsold 
part  thereof  (after  pay  naent  thereout  of  all  taxes, 
rates,    expenses  of  repairs    and   insurance,   and 
other  outgoings),  to  the  person  or  persons,  for  the 
purposes  and  in  the  manner,  to  whom,  and  for 
and  in  which,  the  net  monies  produced  by  the 
sale  thereof,  or  the  stocks  or  funds  in  or  upon 
which  any  shai'e  or  shares  thereof  are  hereinbe- 
fore directed  or  authorised  to  be  invested,  or  the 
income  thereof,  would  have  been  payable  or  ap- 
plicable, if  such  premises  had  been  sold  and  sucli 
investments  made.      And  this  indenture  also  wituesseth 
WITNESSETH,  that,  in  consideration  of  the  natural  ^'^*'°"   ^ ' 
lovo  and  affection  of  the  said  A.  B.  for  his  said 
wife,  and  for  his  daughters  hereinafter  named,  he 
the  said  A.  B.  doth  hereby  assign  unto  the  said  Assignmeut 
C.  D.  and  E.  F.,  their  executors,  administrators,  the  tmstees. 
and   assigns,    all  and    sinuulau   his    pictui-es, 
prints,  books,  plate,  plated  goods,  linen,  china, 
housi^hold  goods,  furniture,  chattels,  and  effects 
(other  than  money  or  securities  for  money),  to  Habendum 
HOLD  the  same  unto  the  said  C.  D.  and  E.  F.,  trusts!^'  ^^° 
their  executors,  administrators,  or  assigns,  upon 
trust  to  permit  the  said  A.  B.  during  his  life, 
and  after  his  death  the  said  G.  B.  during  her 
life,  to  use  the  same ;  and  after  the  death  of  the 
survivor  of  the  said  A.  B.  and  G.  B.,  upon  trust 
to  divide  the  same  equally  between  the  said  H. 
B.  and  K.  B.,   their  executors,  administrators, 

or     assigns  (a).       And   it     is     hereby    declared.  Trustees'  re- 

ceipt  claiise. 

(a)  This  deed  (not  being  a  mai-riage  settlement)  will 
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that  the  receipt  of  the  said  trustees  or  trustee 
for  the  purchase-money  of  premises  sold,  or  for 
any  monies,  funds,  shares,  or  securities,  paid  or 
tranferred  to  them  or  him  in  pursuance  of  these 
presents,  or  of  the  trusts  or  powers  thereof,  shall 
effectually  discharge  the  pui'chaser  or  purchasers, 
or  other  person  or  persons  paying  or  transferring 
the  same,  therefrom,  and  from  being  concerned  to 
see  to  the  application  thereof.  [Power  to  ap2)oint 
new  trustees — trustees'  indemnity  clause,  supra, 

Power  of  re-  ««.    225.1         AnD    IT    IS   HEREBY    DECLARED,  -that 
vocation,       -i.  i  j 

the  said  A.  B.  may  at  any  time  or  times  by  deed, 
or  will  or  codicil,  either  alter  or  absolutely  re- 
voke all  or  any  of  the  uses,  trusts,  and  estates 
hereinbefore  limited  and  declared,  and  by  the 
same  or  any  other  deed,  or  by  will  or  codicil, 
limit  and  declare  euch  other  uses,  trusts,  and  es- 
tates of  or  concerning  all  or  any  of  the  said 
premises  hereinbefore  expressed  to  be  hei'eby 
gi-anted  and  assured,  respectively,  as  he  sliall 
think  fit.     Iisr  witness  (fee. 

THE    SCHEDULE    to    which    the    above- 
written  Indenture  refers. 


requu-e  registration  as  a  bill  of  sale  under  the  17  &  18 
Vict.  c.  36. 
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ranis. 


XLIII. 

■> 

Will  of  Real  and  Personal  Estate,  for 
the  Benefit  of  the  Testators  Wife  and 
Children.  " 

1,  A.  B.,  of  (fee,  DECL^VRE  tliis  to  be  my  last  will 

and  testament.     I  bequeath  to  my  wife,  C.  B.,  Gift  to  wife 

all  the  pictures,  prints,  books,  plate,  linen,  china,  goods^and 

wiues,  liquors,  provisions,  household  goods,  furni-  ""''  "*^^' 

ture,  horses,  carriages,  chattels,  and  effects  (other 

than  money  or  securities  for  money),  which  shall 

at  my  death  be  in  or  about  my  dwelling-house, 

or  the  outbuildings  or  grounds  thereof     I  be- and  of  a  pe- 

.,.,,,  „   „  ,       cuniary  le- 

queath  to  my  said  wiie  the  sum  oi  x ,  to  be  gacy. 

paid  to  her  within  one  calendar  month  after  my 
death,  without  interest.     I  devise  all  my  real  General  de- 
estate  (except  what  I  otherwise  devise  by  this  my  estate. 
will,  and  except  estates  vested  !n  me  upon  trust,) 
unto  E.  F.,  of  etc.,  G.  H.,  of  ifec,  and  I.  K.,  of  «fec., 
their  heirSj   executox-s,  and    admin  istratoi-s,  re- 
spectively, according  to  the  nature  and  tenure 
thereof,  upon  trust  that  the  said  E.  F.,  G.  H.,  in  trust  n.i- 
and  I.  K.,  or  the  survivors  or  survivor  of  them,  '''*'^" 
or    the    heirs,    executors,  or  administrators  re- 
spectively of  such  survivor,  shall,  as  soon  as  con- 


/ 
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veniently  may  be,  sell  the  same,  eitliei'  together 
or  in  parcels,  and  either  by  public  auction  or 
private  contract,  and  may  buy  in,  and  i-escind 
any  contract  for  sale,  and  re-sell,  without  being 
responsible  for  any  loss  occasioned  thereby,  and 
execute  and  do  all  such  assurances  and  acts 
for  effectuating  any  such  sale  as  they  or  he  shall 
General  be-  think  fit.     I  BEQUEATH   all  my  personal  estate 

quest  of  per-  i     •      i     i     i    .  i  i 

sonalty,  (except  chattels  real  included  m  the  general 
devise  hereinbefore  contained  of  real  estate,  and 
except  what  I  otherwise  bequeath  by  this  my 
will,)  unto  the  said  E.  F.,  G.  H.,  and  I.  K.,  their 

iutnistfor    execvttors  and  administrators,  upon  trust  that 

sale  and  cou-  ^^ 

version  into  the  said  E.  F.,  G.  H.,  and  1.  K.,  or  the  sur- 
vivors or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  shall,  as  soon  as 
conveniently  may  be,  call  in,  sell,  and  convert 
into  money  such  part  of  my  said  personal  estate 

Deciaratiou  as  shall  not  consist  of  money.     And  I  declare, 

of  the  trusts  ^-n  ittt- 

of  the  money  that  the  said   E.  F.,  G.  H.,  and  I.  K.,  and  the 

produced  by  .  .  /.     i  i      i        i     • 

the  veal  and  survivors  and  survivor  oi  them,  and  the  heirs, 

tate;  executors,  or  administrators  respectively  of  such 

survivor,  shall,  out  of  the  monies  to  arise  from 

the  sale  of  my  said  real  estate,  and  from  the 

calling  in,   sale,   and  conversion  into  money  of 

such  part  of  my  said  personal  estate  as  shall  not 

consist  of  money,  and  the  money  of  which  I  shall 

to  pay  fune-  be  possessed  at  my  death,  pay  my  funeral  and 

tameutary     testamentary  expenses  and  debts,  and  the  lega- 

debts^^aud     cies  bequeathed  by  this  my  will  or  any  codicil 

egacies,       j^ereto  :  AND  SHALL  invest  the  residue  of  the  said 

and  to  invest  ' 

the  residue. 


WILLS.  259 

monies,  in  the  names  or  name  of  the  said  E.  F,, 
G.  H.,  and  I.  K.,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such 
survivor  (hereinafter  called  the  tnistees  or  trus- 
tee), in  any  of  the  public  stocks  or  funds,  or 
upon  Government  securities  of  Great  Britain,  or 
freehold,  copyhold,  leasehold,  or  chattel  real 
securities  in  England,  Wales,  or  Ireland,  [or  in 
or  upon  the  shares,  stocks,  or  securities  of  any 
Company  or  Corporation,  whether  commercial, 
municipal,  or  otherwise,  carrying  on  business  or 
constituted  for  any  purpose  in  Great  Britain, 
Ireland,  or  India,  or  any  colony  or  dependency 
of  Great  Britain]  :  aud  I  declare,  that  the  said  Power  to 

-■  _  vary  the  iu- 

trustees  or  trustee   may  vary  the  said  stocks,  vestments. 
funds,  shares,  and  securities,  at  their  or  his  dis- 
cretion :  AND  shall  pay  the  income  of  the  said  Trust  to  pay 

.  .  Ill     "^^  income 

trust  funds  to  my  said  wife  so  long  as  she  shall  to  testator's 

wife  for  life 

continue  my  widow  ;    and,  after  her  death  or  or  widow- 
marriage,   shall  hold   the    said    monies,    stocks,  ^nd  after- 
funds,   and  securities,   and  the  income  thereof,  houf  the 
upon  trust  for  all  or  any  such  one  or  more  of  my  [nist^fl"  tes- 
children,  and  in  such  manner  and  form  in  every  ^'"'^g^i^js'^' 
respect,  as  my  said  wife  shall,  so  long  as  she  shall  ,^Jpof,|'t^" 
remain  unmarried,  l)y  deed,  or  will  or  codicil, 
appoint ;  and  in  default  of  any  such  appoint-  and.  in  de- 

,  fault  of  np- 

ment,  and  so  lar  as  no  sucli   appointment  shall  pointment, 

1      .  r>  11  1-11  '"  trust  (ft 

extend,   in  trust  tor  all  my  chiklren,  or  any  my  all  testator's 
child,    who    being  sons   or   a   son    shall   attain  who  beiuR 

,  ,  1     •  1  1  i  11      sons  attain 

twenty-one  yeai-s,  or  being  daughter  or  a  daugh-  twenty-one, 
ter  shall  attain  that  age  or  marry,  and,  if  more  daughters 
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attain  that 
age  or 
mavrj'. 
Hotchpot 
clause. 


Advauce- 
ment  clause, 


Mainte- 
nance and 
education 
clause. 


Accumula- 
tion clause. 


than  one,  in  equal  shares  :  Provided  always, 
that  no   child  taking  any  part  of  the  said  pre- 
mises under  any  such  appointment  as  aforesaid 
shall,  in  default  of  appointment  to  the  contrary, 
be  entitled  to  any  share  of  that  part  of  which  no 
such  appointment  shall  have  been  made  of  the  said 
premises,  without  bringing  his  or  her  appointed 
share  into  hotchpot ;    Provided  also,  that  the 
said  trustees  or  trustee  may,  after  the  death  or 
marriage  of  my  said  wife,  which  shall  first  hap- 
pen, or  previously  thereto  if  she  shall  so  direct 
in  writing,  raise  any  part  or  parts  not  exceeding 
one  half  part  of  the  then  expectant  presumptive 
or  vested  share  or  fortune  of  any  child  imder  the 
trusts  hereinbefore  declared,  and  apply  the  same 
for  his  or  her  advancement  or  benefit.     And 
I  HEREBY  DECLARE  that  the  said  trustees  or  trus- 
tee shall,  after  the  death  or  second  marriage  of 
my   wife,  which  shall  first   happen,    apply  the 
whole,  or  such  part  as  they  or  he  shall  think  fit, 
of  the  annual  income  of  the  share  or  fortune  to 
which   any  child  shall,   for  the  time  being,  be 
entitled  in  expectancy  under  the  trusts  herein- 
before declared,  for  or  towards  the  maintenance 
or  education  of  such  child,  either  directly,  or  to 
his  or  her  guardians  or  guardian,  without  seeing 
to  the  application  thereof,  or  requiring  any  ac- 
count of  the  same  (a) ;  and  shall,   during  such 


(a)  The  last  part  of  this  provision  is,  of  course,  inap- 
plicable  when  the  trustees  are  appointed  guardians. 
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suspense    of   absolute   vesting,    accumulate    the 
residue  (if  any)  thereof  in  the  way  of  compound 
interest,  by  investing  the  same,  and  the  resulting 
income    thereof,  in  or   wpon    any   such    stocks, 
funds,  shares,   or  securities  as  are  hereinbcfoi'e 
mentioned,    for    the  benefit    of  the    person    or 
persons,    who,    under    the    trusts    herein   con- 
tained,  shall  become   entitled  to  the  jtriucipal 
fund   from  which    the    same    respectively   shall 
have  proceded,  with  power  for  the  said  trustees 
or  trustee  to  resort  to  the  accumulation  of  any 
preceding  year  or  years,  and  apply  the  same  for 
or  towards  the  maintenance  or  education  of  the 
child  for  the  time  being  i)resiimptively  entitled 
to  the  same  respectively.     And,  if  there  shall  be  nispositien 
no  child  of  mine  living  at  my  death,  who  being  diiMren  eu- 
a  son  shall  attain  the  age  of  twenty-one  years,  th/picced- 
or  being  a  daughter  .shall   attain    that   age  or  "'^ 
marry,  then,  from  and  after  the  death   or  mar- 
riage of  my  said  wife,  and  such  default  or  failure 
of  children,  I  bequeath  the  said  monies,  stocks, 
funds,  shares,  and  securities,  or  so  much  thereof 
as  shall  not  have  become  vested  or  been  applied 
under  the  trusts  afoi'esaid,  unto  itc.  (a).     AxD  I  Power  of 

HEREBY     DECLARE,    that     the    said   E.    F.,    G.  H.,  iwor.ty-ouc 

and  I.  K.,  and   the   survivors  and   survivor  of' 
them,  and  the  heirs,  executors,  or  administrators 


(a)  If  the  tcstator'.s  children  arc  numerous,  the  bequest 
in  default  of  children  will  probably  be  omitted. 
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respectively  of  sucli  survivor,  may,  at  any  time  or 
times   before  all  my  said  real  estate  shall  have 
been  sold,  demise  all  or  any  part  thereof  at  rack 
rent,  for  any  term  of  years  absolute  not  exceed- 
ing twenty  one  years,  to  take  eflect  in  possession. 
Income  of     And  I  FURTHER  DECLARE,  that,  until  all  my  Said 
personify     real  and  personal  estate  shall  be  sold  and  con- 
Tsak 'and  "^'^  verted  into  money,  the  said  trustees  or  trustee 
togo^Is'tTe   for  the  time   being   thereof  respectively   shall 
the°inv^est-     apply  the  income  of  such  part  thereof  as  shall 
Soneyfo"'^  for  the  time  being  remain  unsold  or  unconverted, 
saifandTon-  ^^^^^  payment  thereout  of  all  rates,  taxes,  ex- 
version.        penses  of  repairs,  insurance,  and  other  outgoings, 
in  the  manner  in  which  the   annual  income  of 
the  stocks,  funds,  shares,  or  securities  aforesaid 
would  be  payable  and  applicable,  if  such  real  and 
personal  estate  had  then  been  sold,  and  the  net 
surplus  monies  arising  from  such  sale  had  been 
(Trustees'  re-  invested  as  aforesaid.     And  I  hereby  declare, 
ceip  c  Ause.  ^^^^^  ^^^^  receipt  of  the  triistees  or  trustee  for  the 
time  being,  acting  in  the  execvition  of  any  of 
the    trusts    hereof,    for   the    purchase-money  of 
property  sold,  or  for  any  monies,  funds,  shares, 
or  securities  paid  or  transferred  to  them  or  him 
in    pursuance    hei'eof,    or  of  any  of  the   trusts 
hereof,  shall  effectually  discharge  the  purchaser 
or  purchasers,   or  other  the  person  or  persons 
paying  or  transfen-ing  the  same,  therefrom,  and 
from  being  concerned  to  see  to  the  application 
Powertoap- thereof.     And  I  hereby  declare,  that,  if  the 
trustees.       said  trustecs  hereby  appointed,  or  any  of  them, 
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shall  (lie  iu  my  lifetime,  or  if  they  or  any  of 
them,  or  any  trustee  or  trustees  to  be  appointed 
as  hereinafter  is  provided,  shall  after  my  death 
die,  or  desire  to  be  discharged,  or  refuse  or  become 
incapable  to  act,  then  and  so  often  the  said 
trustees  or  trustee  (and,  for  this  purpose,  every 
retiring  or  refusing  trustee  shall  be  considered  a 
tmstee,)  may  appoint  a  new  trustee  or  new 
trustees  in  the  place  of  the  trustee  or  trustees  so 
dying,  or  desiring  to  be  discharged,  or  refusing  or 
becoming  incapable  to  act;  and,  upon  every  such 
appointment,  the  said  trust  premises  shall  be  so 
transferred,  that  the  same  may  become  vested  in 
the  new  trustee  or  trustees,  jointly  with  the  sur- 
viving or  continuing  trustees  or  trustee^  or  solely, 
as  the  case  may  require;  and  every^  such  new 
trustee  shall  (as  well  before  as  after  the  said 
trust  premises  shall  have  become  so  vested)  have 
the  same  powers,  authoi-ities,  and  discretions  as 
if  he  had  been  hereby  originally  appointed  a 
trustee.     And  I  declare,  that  the  trustees  for  Trustees-  in- 

,  .  ,     .  />    1  •  -n      -1     11  •       1      demnity 

the  time  being  oi  this  my  will  shall  respectively  cinuse. 
be  chargeable  only  with  such  monies  as  they 
respectively  shall  actually  receive,  and  shall  not 
be  answerable  for  each  other,  nor  for  any  banker, 
broker,  or  other  person  in  whose  hands  any  of 
the  trust  monies  shall  be  placed,  nor  for  the  in- 
sufficiency or  deficiency  of  any  stocks,  funds, 
shares,  or  securities,  nor  otherwise  for  involun- 
tary losses ;  and  that  the  said  trustees  for  the  Power  to  re- 

..  1     .  i-       1  •      1.  j.i_  imburse 

time   being  may  respectively  reimburse   them-  themselves 


\ 
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their  ex- 
penses. 

Devise  of 
mortgage 
estates. 


Appoint- 
ment 
of  execu- 
tors, with 
power  to  ar- 
range and 
compro- 
mise. 


selves  out  of  the  trust  jiremises  all  expenses 
iocurred  in  or  about  the  execution  of  the  afore- 
said trusts  and  powers.  I  devise  all  the  freehold 
and  copyhold  hereditaments  vesited  in  me  upon 
trust  or  mortgage  unto  the  said  E.  F.,  Gr.  H.,  and 
I.  K.,  their  heirs  and  assigns,  subject  to  the  equity 
of  redemption  subsisting  therein  respectively; 
but  the  money  secured  on  such  mortgages  shall 
be  considered  as  part  of  my  personal  estate  (a). 
And  I  APPOINT  the  said  E.  F.^  G.  H.,  and  I.  K. 
executors  of  this  my  will,  :  and  authorise  the 
acting  executors  or  executor  for  the  time  being 
of  this  my  will  to  satisfy  any  debts  claimed  to 
be  owing  by  me  or  my  estate,  and  any  liabili- 
ties to  which  I  or  my  estate  may  be  alleged  to  be 
subject,  upon  any  evidence  they  or  he  shall  think 


(a)  It  has  been  suggested  of  late  that  trust  estates 
ought  not  to  be  devised  as  they  usually  have  been.  (See  5 
Martin's  Conveyancing,  p.  13;  Cooke  v.  Crawford,  13  Sim. 
91.  See,  however,  Titleij  v.  Wolstenholme,  1  Beav.  426; 
Midland  Cov/nties  Railway  v.  Westcomb,  11  Sim.  57;  2 
Jarm.  on  Wills,  p.  714 ;  Macdonald  v.  Walker,  14  Beav, 
556,  and  the  cases  there  cited;  Wilson  v.  Bennett,  19  L. 
T.  243;  Kiwjx.  Smith,  &B.a.ve,  iiz.  Wortham  \.  Ld. 
Dacre,  2  K.  &  .J.  437).  If  trust  estates  are  not  to  be  de- 
vised, they  had  better  be  expressly  excepted  from  the 
general  devise  of  real  estate.  (Supra,  p.  257).  See,  too.  Re 
Burtt,  1  Drewrj',  319. 

It  is  imnecessary  to  include  leaseholds  or  terms  of 
years  in  the  dispositions  in  the  text,  as  they  vest 
in  the  executors.  But  see  Re  Burtt,  swpra,  on  this 
point. 


WILLS.  2G;> 

proper,   and   to   accept   any  composition   or  se- 
curity for  any  debt,  and  to  allow  such  time  for  ^ 
payment  (either  with  or  without  taking  security) 
as  to  the  said  acting  executors  or  executor  shall 
seem  fit,  and  also  to  compromise  or  submit  to  arbi- 
tration and  settle  all  accounts  and  matters  be- 
longing or  relating  to  my  estate,  and,  generally, 
to  act  in  regai-d  thereto  as  they  or  he  shall  think 
expedient,  without  being  responsible  for  any  loss 
thereby  occasioned.  )  And  I  appoint  my  said  wife  Appr.int- 
and  the  said  E.  F.,  G.  H.,  and  I.  K.,  guardians  guAnii^m-. 
of  mv  infant  children.     In  witness  &c. 


XLIV. 

Codicil  appointing  a  New  Trustee. 
J,  A.  B.,  of  »tc.,  DECLARE  this  to  be  a  codicil  to 

my  last  will  and  testament,  dated  the day 

of .     Whereas  E.  F.,  in  my  said  will  named, 

has  lately  died,  now  I  hereby  appoint  L.  M.,  of 
&c.,  to  be  a  trustee  and  executor  of  my  said  will, 
and  a  guardian  of  my  infant  children,  in  the  place 
of  the  said  E.  F. ;  and  I  declare,  that  my  said 
will  shall  accordingly  be  read  and  construed  as  if 
the  name  of  the  said  L.  M.  had  been  inserted 
therein  throughout,  instead  of  the  name  of  the 
said  E.  F. ;  and  in  all  other  respects  I  confirm 
my  said  will.     In  witness  &c. 

N 
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XLV. 
Devise  i7i  Strict  Settlement  (a). 

Devi.se  in        I      A.  B.,  of  &C.,  DECLARE  this  to  be  mv  last  will 
strict  settle-      '  '  '  •' 

ment  to  toe  and  testament.      I  devise  all  my  real  estate  (ex- 

lestator's 

.)wii  and  his  cept  what  I  otherwise  dispose  of  by  this  my  will, 

brother's  ex- 

isting  and     and  except  estates  vested  m  me  upon  trust,)  to  . 

issue.  the  use  of  my  son  D.  B.,  during  his  life,  with- 

out impeachment  of  waste;  and  after  his  de- 
cease, TO  the  use  of  each  successively,  according 
to  seniority,  of  the  sons  of  the  said  D.  B.  born 
during  ray  life,  for  the  life  of  such  son,  without 
impeachment  of  waste ;  and  immediately  after  his 
decease,  to  the  use  of  his  first  and  other  sons  suc- 
cessively, accoi-ding  to  seniority,  in  tail  male;  and 
AFTER  the  failui'e  or  determination  of  the  uses 
and  estates  hereinbefore  limited,  to  the  use  of 
the  son  and  sons  of  the  said  D.  B.  born  after  my 
death,  successively,  according  to  seniority,  in  tail 
male ;  and  in  default  or  failure  of  such  issue, 
TO  THE  USE  of  each  successively,  according  to  seni- 
ority, of  my  sons  hereafter  to  be  born,  during  his 
life,  without  impeachment  of  waste ;  with  remain- 


(a)  This  Precedent  is  not  given  as  an  example  of  a  com- 
plete will,  but  as  an  example  of  a  devise  in  strict  settle- 
ment. 


WILLS.  267 

cler,immcdiato]yafter  tlic  (.lecoase  of  each  such  son, 
to  the  use  of  his  first  and  other  sons  successively, 
according  to  seniority,  in  tail  male ;  and  after 
the  failure  or  determination  of  the  \ises  and  estates 
hereinbefore  limited,  to  the  use  of  my  brother 
E.  B.,  during  his  life,  withont  impeachment  of 
waste;  and  after  the  decease  of  the  said  E.  B.,  to 
the  use  of  each  successively,  according  to  seniority, 
of  the  sons  of  the  said  E.  B.  born  during  my  life, 
for  the  life  of  such  son,  without  impeachment  of 
waste;  with  remainder,  immediately  after  the  de- 
cease of  each  such  son,  to  the  use  of  his  first  and 
other  sons  successively,  according  to  seniority,  in 
tail  male ;  and  aftek  the  failure  or  determination 
of  the  nses  and  estates  hereinbefore  limited,  to 
THE  USE  of  the  son  and  sons  of  the  said  E.  B.  born 
after  my  decease,  successively,  accoi-ding  to  seni- 
ority, in  tail  male ;  and  for  default  of  such  issue, 
TO  the  use  of  my  own  right  heirs.    And  I  here-  Trusts  dur- 

,  .n  1  11    -1^0.1  •     ingtlienii- 

BY  declare,  that,  ii  any  perstm  who  would,  it  this  noritics  of 
present  declaration  had  not  been  inserted,  be  en-  "^^^  ''^ 
titled  to  the  possession,  or  the  receipt  of  the  rents 
and  profits,  of  my  said  real  estate,  as  tenant  for 
life  or  in  tail  male  by  purchase,  shall  be  under  the 
age  of  twenty-one  years,  then  and  so  often  E.  F.,  of 
&c.,  and  G.  H.,  of  &c.  [trustees],  and  tlie  survivor  of 
them,  and  the  executors  or  administrators  of  such 
survivor,  (hei'einafter  called  the  trustees  or  trustee), 
shall,  during  such  minority,  receive  the  rents  and 
profits  of  and  manage  the  said  real  estate,  and 
may  fell  timber  for  repairs  or  sale,  or  otherwise, 
n2 
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and  may  preserve  game,  and  accept  surrenders 
from,  and  make  allowances  to  and  arrangements 
with,  tenants  and  others,  and  may  do  all  other 
things  which  to  them  or  him  may  seem  expedient 
for  the  due  management  thereof;  and,  after  de- 
ducting the  expenses  of  management,  repairs,  in- 
surance, and  other  outgoings,  and  satisfying  any 
and  every  annual  sum,  and  the  interest  of  any 
and  every  gross  sum  which  may  be  charged  upon 
the  said  real  estate,  or  any  part  thereof,  shall  pay 
such  sum  as  the  said  trustees  or  trustee  shall  think 
proper  for  or  towards  the  maintenance  or  educa- 
tion of  such  minor,  (either  directly  or  to  his 
guardians  or  guardian,  to  be  applied  by  such 
guardians  or  guardian  without  accounting  to  the 
said  trustees  or  trustee),  and  shall  accumulate 
the  residue  of  the  said  i-ents  and  profits  in  the 
way  of  compound  interest,  by  investing  the  same 
and  all  the  resulting  income  thereof,  in  the  names 
or  name  of  the  said  trustees  or  trustee,  in  any  of 
the  public  stocks  or  funds  of  Great  Britain,  or 
upon  Government  or  real  securities  in  England, 
Wales,  or  Ireland,  and  may  vary  the  same  at 
their  or  his  discretion;  and  shall  hold  all  the 
said  residue  of  the  said  rents  and  profits,  and  the 
stocks,  funds,  or  securities  in  or  upon  which  the 
same  may  be  invested,  and  the  annual  income 
thereof,  and  the  accumulations  of  such  income, 
upon  such  trusts  as  the  same  would  be  held  upon 
if  the  same  were  monies  arising  from  sales  under 
the  power  of  sale  hereinafter  contained,  or  stocks, 
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funds,  or  securities  purchased  thei-ewith.     And  Power  oi 

,  ,      jointuriijf.', 

I  HEREBY  DECLARE,  that  cvcry  persou  hereby 
made  tenant  for  life  of  the  said  real  estate  may, 
at  any  time  or  times,  either  before  or  after  he 
shall  be  entitled  to  the  possession  or  to  the  re- 
ceipt of  the  rents  and  profits  thereof,  (but  subject 
to  the  estates  preceding  his  own  estate,  and  to  the 
powers  annexed  to  such  preceding  estates,  and  to 
the  estates  which  may  have  been  limited  in  exer- 
cise of  such  powei-s),  by  deed,  or  ^\■ill  or  codicil, 
api»oint  to  any  Avoman  or  women  whom  he  may 
marry  or  have  married,  for  her  or  their  life  or 
respective  lives  or  any  less  period,  a  clear  yearly 
rentcharge  or  reutcharges,  not  exceeding  in  the 

whole,  for  any  one  woman,  the  sum  of  £ , 

to  be  charged  upon  and  payable  out  of  all  or  any 
part  of  the  said  real  estate,  with  usual  powers, 
by  distress  and  entry,  for  recovering  and  en- 
forcing the   paj^ment   thereof;    and    may    also  aud  ofiimit- 

.  ,  iiig  terms  of 

appoint  the  premises  so  charged  to  any  person  or  years  to  se- 

/>  ,  />  -J.!  cure  joint- 

persons,  for  any  term  or  terms  ot  years,  with  or  nres. 

without  impeachment  of  waste,  to  take  eifect  im- 
mediately after  the  decease  of  the  person  for  the 
time  being  exercising  this  power,  upon  usual 
trusts  for  securing  the  payment  of  the  same  yearly 
rentcharge    or    rentcharges:    Provided  never- Nojoiuturc 

°  1     11   1  !•        to  become  a 

THELESS,  that  no  rentcharge  shall  become  a  hen  lieu,  unless 

the  person 

upon  all  or  any  part  ot  the  said  real  estate,  or  limiting  the 

...       s,irae,  or 

become  payable,  unless  the  person  appointing  the  tome  of  his 
same  shall  be  or  become  entitled  to  the  possession  cume  emi- 
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tied  in  pos- 
session. 


The  estates 
uot  to  be 
subject  to 
more  than  a 
specified  an- 
nual sum  at 
once  for 
jointures. 


Power  of 
charging' 
portions  for 
younger 
children, 


varying  ac 
cording  to 
the  number 
of  children  ; 


or  to  the  receipt  of  the  rents  and  profits  of  the 
said  real  estate,  or  some  issue  of  such  person  shall 
or  would,  if  of  full  age,  become  so  entitled ;  and 
ALSO,  that  the  said  real  estate  shall  not  at  any 
one  time  be  subject  to  the  payment  of  rent- 
charges  exceeding  in  the  whole  the  sum  of  £ , 

and  that  such  rentcharges  shall  have  priority 
of  payment  according  to  the  priority  in  order  of 
limitation  of  the  respective  estates  of  the  several 
persons  exercising  the  said  power  And  I  also 
DECLARE,  that  every  person  hereby  made  tenant 
for  life  of  the  said  real  estate  may,  at  any  time 
or  times,  either  before  or  after  he  shall  be  entitled 
to  the  possession  or  to  the  receipt  of  the  rents 
and  profits  thereof,  (but  subject  to  the  estates 
pi'eceding  his  own  estate  therein,  and  to  the 
powers  annexed  to  such  preceding  estates,  and  to 
the  estates  which  may  have  been  limited  in  ex- 
ercise of  such  power.s),  by  deed,  or  will  or  codicil, 
charge  all  or  any  part  of  the  said  real  estate  with 
the  payment,  for  tlie  portion  or  portions  of  his 
child,  or  all  or  any  of  his  children  (other  than 
an  eldest  or  only  son,  for  the  time  being,  entitled 
to  the  possession  or  to  the  first  estate  of  inherit- 
ance of  the  said  real  estate),  of  any  sum  or  sums 
not  exceeding  in  the  different  events  hereinafter 
specified  the  different  sums  hereinafter  men- 
tioned; (tliat  is  to  say),  if  there  shall  be  but 
one  such  child  (other  tlian  as  aforesaid),  the  sum 
of  £ ;  IF  there  shall  be  but  two  such  childi'en 
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(other  than  as  aforesaid),  the  sum  of  £, ;  if 

there  shall  be  but  three  such  children  (other  thau 

as  aforesaid),  the  sum  of  £ ;  and  if  there 

shall  be  four  or  more  such  children  (other  than 

as  aforesaid),  the  sum  of  £ ,  to  be  an  interest 

or  interests  vested  in  and  to  be  paid  to  such 
child,  or  among  such  children,  or  any  one  or 
more  of  them,  at  such  times,  and  in  such  manner 
and  form  in  every  respect,  as  the  person  for  the 
time  being  exercising  this  power  shall  appoint; 
AND  MAY,  by  deed,  or  Avill  or  codicil,  chai'ge  the  audwitiiuu- 

nua)  sums, 

premises  intended  to  be  charged  with  such  por-  bywaj-ofiu- 

tercsl  on  the 

tiou  or  })ortions  i*espectively,  with  tlie  payment  portions,  for 

of  any  clear  annual  sum  or  sums  not  exceeding  nance : 

the  interest  of  the  portion  or  portions  after  the 

rate  of  <£ —  per  cent,  per  annum,  to  be  applied 

for  the  maintenance  or  education  of  the  child  or 

children  for  whom  such  portion  or  portions  shall 

be  intended,  until  such  portion  or  portions  shall 

become  payable,  in  such  manner  in  every  respect 

as  the  person  for  the  time  being  exercising  this 

iiower  shall  direct ;  and  may,  to  provide  for  the  '»""i  to  limit 

*  »  .  .  terms  of 

raising  and  pavment  of  such  portion  or  poi-tioiis  y^ars  for 

^  *     ^  ^  ^     _  raising  tlic 

and  annual  sum   or  sums,  by  deed,  or  will   or  Kame. 

codicil,  appoint  the  premises  charged  therewith 

to  any  person  or  pei-sons  for  any  term  or  terms 

of  years,  with  or  without  impeachment  of  waste, 

upon  usual  trusts  for  securing  payment  of  the 

same:  Pkovided  nevehtheless,  that  no  portion  No  porti.n 

or  annual  sum  shall  become  a  lien  upon  all  or  ueu  uniesi^ 
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the  per-on 
charging  the 
same,  oi- 
some  of  his 
issue,  be- 
t'ome  enti- 
tled in  pos- 
session. 


The  ostates 
not  to  be 
subject  to 
more  than  a 
specified 
sum  at  once 
for  portions. 


Power  of 
leasing  for 
twenty-one 
j-ears. 


Power  of 
sale  and  ex- 
change. 


any  part  of  the  said  real  estate,  or  become  pay- 
able, unle.ss  the  person  appointing  the  same  shall 
be  or  become  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  the  said  real 
estate,  or  some  issue  of  such  person  shall  or  would, 
if  of  full  age,  become  so  entitled ;  and  also,  that 
the  said  real  estate  shall  not  at  any  one  time 
be  charged  with  a  greater  sum  in  the  whole  for 

portions  than  the  sum  of  £ ,  and  that  such 

portions  respectively  shall  have  priority  of  pay- 
ment, according  to  the  priority  in  order  of  limita- 
tion of  the  respective  estates  of  the  several  per- 
sons exercising  the  said  power.  Anb  I  hereby 
DECLARE,  that  every  person  hereby  made  tenant 
for  life  of  the  said  real  estate,  when  he  shall  be 
in  the  actual  possession  or  entitled  to  the  receipt 
of  the  rents  and  profits  thereof,  and  also  the  said 
trustees  or  trustee  during  the  minority  of  any 
person  who,  if  of  full  age,  would  be  entitled  to 
the  possession  or  to  the  receipt  of  the  rents  and 
profits  of  the  said  real  estate,  may  by  deed  ap- 
point by  way  of  demise  &c.  [sujjra,  f.  254.]  And 
I  HEREBY  FURTHER  DECLARE,  that  the  Said  trus- 
tees or  trustee  may,  dui'ing  the  life  of  any  per- 
son hereby  made  tenant  for  life,  and  for  the  time 
being  entitled  to  the  possession  or  to  the  receipt 
of  the  rents  and  profits  of  the  said  real  estate, 
with  his  consent  in  writing,  and  also  during  the 
minority  of  any  person  who,  if  of  full  age,  would 
be  entitled  to  the  possession  or  to  the  receipt  of 
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the  rents  ami  iirofits  of  tlie  said  real  estate,  at 
the  discretion  of  the  said  trustees  or  trustee, 
(but  subject  to  any  lease  which  may  have  been 
granted  under  the  power  in  that  behalf  herein- 
before contained),  dispose  of,  either  by  way  of 
sale,  or  in  excliange  for  other  hereditaments  in 
England  or  Wales,  all  or  any  part  of  the  said 
real  estate,  upon  such  terms  and  iinder  such  con- 
ditions aa  the  said  trustees  or  trustee  shall  think 
fit,  with  power  to  buy  in,  or  rescind   any  con- 
tract for  sale  or  exchange  of  all  or  any  of  the 
said  premises,  and  to  re-sell  or  exchange  the  same, 
without  being  responsible  for  any  loss  occasioned 
thereby,  and  with  power,  for  the  purpose  of  ef- 
fectuating any  such  sale  or  exchange,  to  revoke 
all  or  any  of  the  uses,  trusts,  or  powers  herein- 
before limited  or  to  be  limited  under  the  powers 
of  jointuring  and  charging  portions  hereinbefore 
contained,  of  the  hereditaments  sold  or  given  in 
exchange,  and  to  appoint  the  same  in  any  man- 
ner they  or  he  shall   think   fit.      And   I   HEKEBY  Trustees' >-e- 
DECLARE,    that    the    receipt  of  the   trustees  or 
trustee  for  the  time  being  acting  in  the  execu- 
tion of  any  of  the  trusts  hereof,  for  the  purchase- 
monies  of  premises  sold,  or  for  any  monies  re- 
ceived for  equality  of  exchange,  shall  effectually 
dischai-ge  the  purchaser  or  purchasers,  or  other 
person  or  persons  paying  the  same,  therefrom, 
and  from  being  concerned  to  see  to  the  applica- 
tion thereof.     And  I  heiieby  declare,  that  the  sionics  aris- 
ing under 
said  trustees  or  trustee  shall,  with  such  consent  t)ic  power  oi 

N    3 
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siic  and  ex-  or  at  sucli  discretioii  as  aforesaid,  lay  out  the 
laid  out  iu  money  received  upon  any  sale  or  for  equality  of 
Df  lands,  to  exchange  (a)  in  the  purchase  of  freehold  or  copy- 
the  uses  of    hold  hereditaments  of  inheritance  (6)  in  England 

tll6  settle- 

laent.  or  Wales,  or  in  procuring  the  enfranchisement  of 

copyhold  hereditaments  purchased  or  previously 
settled,  and  shall  settle  or  cause  the  same  to 
be  settled  to  the  uses  and  subject  to  the  powers 
hereljy  limited  or  to  be  limited  under  the  powers 
of  jointuring  and  charging  portions  hereinbefore 
contained,  as  far  as  the  deaths  of  parties  and 
other   intervening   circiimstances    wall   permit : 

Power  for     PROVIDED  ALWAYS,  that  the  said  trustees  or  trus- 

tnistees  to  ,        .  . 

apply  mp-     tee  mav,  with  such  consent  or  at  such  discretion 

nics  receiv-  "         .  ^  .  ,        .   , 

od  on  ii  Faie  as  are  hereinbefore  mentioned  with  respect  to  a 

or  exchange  •       x     i  •       i 

in  di-^chr.rgc  gale  or  exchange,  apply  any  monies  to  be  received 
brances";  upoii  any  sale  or  for  equality  of  exchange  as 
aforesaid,  or  any  part  thereof,  in  or  towards 
satisfying  any  mortgage  or  other  charge  or  in- 
cumbrance which  may  then  affect  all  or  any  of 
tlie  hereditaments  which  shall  then  be  subject 
audtiiia      to  the  uscs  or  trusts  of  this  my  will:     Akd  I, 

purchase,  to  i  ,  -i   ii 

be  invested     HEREBY  FURTHER  DECLARE,  tliat,  until  the  mouey 

or  npnn  to  be  received  upon  any  sale  or  for  equality  of 
exchange  shall  be  laid  out  or  disposed  of  as  afore- 
said, the  said  trustees  or  trustee  may,  with  such 
consent  or  at  sucli  discretion  as  aforesaid,  invest 


(a)  See  sujira,  p.  -41,  n.  (a). 
(6)  See  supra,  Id.  n.  (i). 


WILLS. 

the  same  iu  their  or  liis  names  or  name  in  any 
of  the  public  stocks  or  funds  of  Great  Britain,  or 
upon  Government  or  real  securities  in  Englaml, 
Wales,  or  Ireland,  and  may  vary  the  same  if  and 
as  they  or  he  shall  think  fit;  and  that  the  an- 
nual income  from  such  stocks,  funds,  and  securi- 
ties shall  be  paid  and  ajtplied  in  the  manner  in 
which  the  rents  and  profits  of  the  hereditaments 
to  be  pxirchased  therewith  as  aforesaid  would  be 
payable  or  a})plicable  in  case  such  purchase  and 
settlement  as  afoi-esaid  were  then  actually  made. 
[^Trustee  clauses. — Device  of  mortyaye  estates, 
supra,  pp.  262,  204.]     In  avitxess  &c. 
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!3ppointmfnt6  of  Cnisitcfs. 


XLVI. 

Appointment  o/New  Trustees  of  a  Mar- 
riage Settlement,  (to  he  indorsed  on 
the  Settlement)  («). 

Parties.        THIS  INDENTURE,   made  &c.,  between  the 
within-named  A.  B.  and  C.  B.,  his  wife,  (at  the 
date  and  execution  of  the  within-written  inden- 
ture the  within-named  C.  D.,  spinster)  [Itushand 
a7id  vnfe,  donees  of  the  powe?'],  of  the  first  part, 
the  within-named  G.  H.  Sjetiring  trustee\  of  the 
second  part,  and  I.  K.,  of  &c.,  and  L.  M.,  of  &c., 
Of  the  death  [new;  trustees\   of  the   third   part.      Whereas 
tee,  .and  of    the   within-named  E.  F.   is   dead,  and  the  said 
siHngTo  be   Gr.  H,  desires  to  be  discharged  from  the  trusts  of 
■hschai-ged.   ^^  within-written  indenture.    NoAV  this  inden- 
Witiiesseth,  TURE  WITNESSETH,  that  they  the  Said  A.  B.  and 
Appoint-      C.  B.  do  hei-eby,  in  exercise  of  the  power  in  this 
trustees.       behalf  in  the  witliin-written  indenture  contained, 
appoint  the  said  I.  K.  and  L.  M.  respectively  to 


(a)  The  settlement  intended  is  that  of  wliioli  a  Prece- 
dent is  previously  given,  XXXVI.  p.  220. 
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be  trustees  of  tlic  within-wrltteu  iiulenture  in  the 

place  of  the  said  E.  F.  and  G.  11.  respectively. 

And  it  is  iiereuv  declared,  that  the  said  I.  K.  ^/"^I^figf '"" 

and  Ti.  M.,  their  executors,  administrators,  and 

assigns,  shall  hold  the  -svithin-mentioned  sum  of 

£ — I.   per   Cent.    Bank    Annuities, 

which  is  intended  to  be  transferred  into  their 
names  immediately  after  the  execution  of  these 
presents,  and  the  annual  income  thereof,  upon 
the  trusts,  and  subject  to  the  powers,  upon  and 
subject  to  which  the  same  ought  to  be  held  by 
virtue  of  the  within-written  indentui-e  («).  In 
WITNESS  «kc. 


XL  VII. 

Appointment  of  New  Trustees  of  a  Will  of 
Real  and  Personal  Estate{h). 

This  indenture,  made  &C.,  BETWEEN  E.  F.,  Parties. 

of  &c.,  and  G.  H.,  of  ttc.  \surviviny  trustees],  of 
the  first  part,  L.  M.,  of  &c.  [?iew  trmtee],  of  the 
second  part,  and  N.  O.,  of  &c.  [provisio7ial  trustee], 


(a)  It  will,  of  course,  be  understood,  that,  if  there  have 
been  any  dealings  with  the  trust  property  since  the  date 
of  the  settlement,  they  must  be  stated,  so  as  to  shew  the 
funds  now  snV)ject  to  the  settlement. 

(6)  The  will  intended  is  that  of  which  a  Precedent  is 
given,  XLIII.  p.  257. 
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Recital  of 
the  will ; 


— of  testa- 
tor's death, 
and  probate 
yf  his  will ; 


—of  the 
death  of  a 
trustee. 


Appoint- 


or the  tliiid  part.    Whereas  A.  B.,  late  of , 

ifec,  duly  made  and  executed  liis  will,  dated  the 

day  of ,  and  thereby,  after  giving  divers 

specific  legacies  and  a  pecuniary  legacy,  devised 
all  his  real  estate  (except  what  he  thereby  other- 
wise devised,  and  except  estates  vested  in  him 
upon  mortgage,)  unto  the  said  E.  F.  and  G.  H., 
and  I.  K.,  their  heirs  and  assigns,  upon  trusts 
and  with  powers  thereby  declared  of  the  same  ; 
and  bequeathed  all  his  personal  estate  (except 
chattels  real  included  in  the  said  devise  of  real 
estate,  and  except  what  he  thereby  otherwise  dis- 
posed of,)  unto  the  said  E.  F.,  G.  H.,  and  I.  K., 
their  executors,  administrators,  and  assigns,  upon 
trusts  and  with  powers  thereby  declared  of  the 
same  ;  and  devised  all  the  freehold  and  copyhold 
hereditaments  vested  in  him  upon  mortgage  unto, 
the  said  E.  F.,  G.  H.,  and  I.  K.,  their  heirs  and 
assigns,  subject  to  the  equity  of  redemption  sub- 
sisting therein  respectively;  and  appointed  the 
said  E.  F.,  G.  H.,  and  I.  K.  executors  of  his  said 
will ;  and  declared,  that,  in  case  the  said  trustees, 
(fee.  [recite  the  power  to  wppoiut  new  trustees 
literally].  And  whereas  the  said  A.  B.  died 
without  having  revoked  or  altered  his  said  will, 
and   the  same  was  proved   by   the  said   E.   F., 

G.  H.,  an  1  I.  K.   in  the Court  of  ,  on 

the day  of .     And  whereas  the  said 

I.  K.   died  in  the   month  of    last.      Now 

this  indenture  WITNESSETH,  that  they  the  said 
E.  F.  and  G.  11.  do  hereby,  in  exercise  of  the 
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aforesaid  power  in  this  behiilf,  appoint  the  said  mentofuew 

L.  M.  to  be  a  trustee  of  the  said  will  of  the  said 

A.  B.  in  the  place  of  the  said  I.   K.     And  this  Wituesscth 

secoudly. 

INDENTURE  ALSO  WITNESSETH,  that,  m  obediencc 
to  the  aforesaid  direction  in  this  behalf,  they  the  conveyance. 
said  E.  F.  and  G.  H.   do  hereby  grant  unto  the 
said  L.  M.  and  liif-  heirs,  all  the  said  I'eal  estate 
and  premises  by  the  said  will  of  the  said  A.  B. 
devised   unto  the  said  E.  F.,  G.  H.,  and  I.  K., 
their  heirs   and  assigns  upon  trust  as  aforesaid, 
with  the  rights,  easements,  and  appurtenances, 
and  all  the  estate  and  interest  of  them  the  said 
E.  F.  and  G.  H.  in  the  premises,  to  hold  the  Habeudnm. 
said  premises  unto  the  said  L.  M.  and  his  heirs, 
TO  THE  USE  of  the  said  E.  F.,  G.  H.,  and  L,  M., 
their  heirs  and  assigns,  upon  the  trusts,  and 
with    the    powers,   upon    and   with    which    the 
same  ought  to  be  held  by  virtue  of  the  said  will. 
And  this  indenture  also  witnesseth,  that,  in  witi  e  setu 
obediencc  to  the  aforesaid  direction  in  this  behalf,     "    ^' 
they  the  said  1'^.  F.  and  G.  H.  do  hereby  assign  unto  Assignment 
the  said  N.  O.,  his  executors,  administi-ators,  and  ty^ttTprovl- 
assigns  all  the  said  personal  estate  of  the  said  ^[!^"*''^  ^''"^' 
A.  B.,  by  the  said  will  bequeathed  unto  the  said 
E.  F.,  G.  H.,  and  I.  K.,  their  executors,  adminis- 
trators, and  assigns,  and  noAv  vested  in  the  said 
E.  F.  and  G.  H.,  and  all  the  estate  and  interest 
of  them  the  said  E.  F.  and  G.  H.*  in  the  premises, 
TO   HOLD  the  said  premises  unto  the  said  N.  O.,  Habeu.ium 

_     ,  _  in  trust  to 

his  executors,  administrators,  and  assigns,  upon  le-assigu 
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tucuutinu-    TRUST  forthwith  to  assign  the  same  unto  the  said 
trustees"^^  ^-  ^-j  ^'  H.,  and  L.  M.,  their  executors,  admi- 
nistrators, and  assigns,  upon  the  trusts,  and  with 
the  powers,  upon  and  with  which  the  same  ought 
Witnesseth    to  be  held  by  Anrtue  of  the  said  wilh     And  this 

fourthly. 

INDENTURE   ALSO   WITNESSETH,  that,  iu  obedieuce 
Conveyance  to  the  aforesaid  direction  in  this  behalf,  they  the 

of  mortgage         .,_,_,  _^     ^_ 

estates.  said  ti.  t.  and  (jr.  ±1.  do  hereby  grant  unto  the 
said  L.  M.  and  his  heir.s,  all  the  freehold  here- 
ditaments which  were  vested  in  the  said  testator 
at  his  death  upon  moi-tgage,  with  their  rights, 

Habendum    eascments,  and  appui'tenances,  to  hold  the  said 

to  the  use  of  . 

continuing  premises  unto  the  said  L.  M.  and  his  heirs,  to 
trustees.  THE  USE  of  the  said  E.  F.,  G,  H.,  and  L.  M.,  their 
heirs  and  assigns,  subject  to  the  equity  of  re- 
demption now  subsisting  therein  i-espectively  (jo). 
[Covenant  by  E.  F.  and  G.  //.,  w'dlh  L.  J/., 
against  incumbrances,  supra,  p.  114.]  In  wit- 
ness &c. 


(a)  The  copyliolds  must  be  surrendered  in  like  manner. 
A  covenant  to  that  effect  may  be  iiitrodaced  into  the  deed. 
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XLVIII. 

Re-assignment  hy  the  Provisional  Trustee,  (to  be 
indorsed  on  the  preceding  Deed). 

This   indenture,   made  &C.,   BETWEEN  the  Parties 

within-namecl  N.  O.  [provisio7icd  trustee\  of  the 
one  part,  and  the  within-named  E.  F.,  G.  H.,  and 
L.  M.  \trustees\  of  the  other  part,  WITNESSETH,  witncssetb. 
that,   in  pursuance  of  the  trust  by  the  within-  Assignment 
written  deed  reposed  in  the  said  N.  O.,  he  the  sionai  tms- 
said  N.  O.  doth  hereby  assign  unto  the  said  E.  F.,  personal  es- 
G.  H.,  and  L.  M.,  their  executors,  administrators, 
and  assigns,  all  the  personal  estate  by  the  within- 
written  indenture  assigned  unto  the  said  N.  O., 
his  executore,  administrators,  and  assigns,  and 
ALL  the  estate  and  intei'est  of  the  said  N.  O.  in 
the  said  premises,  TO  hold  the  said  premises  unto  Habendum 
the  said  E.  F.,  G.  H.,  and  L.  M.,  their  executors,  tinuii.gand 

,      .     .    ,       ,  T  .  new  trus- 

administrators,  and  assigns,    upon   the  trusts,  tees,  upon 
and  subject  to  the  powers,  upon  and   subject  to  the  will, 
which   the  same  ought  to  be  held  by  virtue  of 
the  within-mentioned  will.     In  witness  itc. 
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©i^rntailinof  JBretisf, 


XLIX. 

Deed  by  Tenant  in  Tail  in  Possession 
to  bak  the  Entail  of  Freeholds,  the  Crea- 
tion of  the  Entail  not  being  recited. 

Parties.        ThIS  INDENTURE,  made  &c.,  between  A.  B., 
of  &c.  \tenant  in  tail],  of  the  one  part,  and  C.  D., 
Witnesseth    of  &c.  [grantee  to  uses],  of  the  other  part,  wit- 
his  entail,'''    NF.SSETH,  that,  for  barring  and   defeating  every 
tail  conveys,  estate  in  tail,  either  at  law  or  in  equity,  of  the 
said  A.  B.  in  the  hereditaments  intended  to  be 
hereby  conveyed,  and  all  remainders,  reversions, 
estates,  rights,  titles,  interests,  and  powers,  to 
take  effect  after  the  determination  or  in  defea- 
sance of  every  such  estate  in  tail,  he  the  said  A.  B. 
doth  hereby  gi'ant  unto  the  said  0.  D.  and  his 
Parcels.         heirs,  ALL  the  freehold  manors,  messuages,  lands, 

and  hereditaments  in  the  parish  of ,  in  the 

county  of ,  or  any  parish  or  place  adjoining 

thereto,  of  or  to  which  the  said  A.  B.  is  seised 
or  entitled,  at  law  or  in  equity,  for  any  estate  in 
tail  [general  words,  and  estate  clause,  sujjra,  p. 
Habendum.  ^7],  TO  HOLD  the  Said  premises  unto  the  said 
C.  D.  and  his  heirs,  TO  the  use  of  the  said  A.  B., 
his  heirs  and  assigns.     In  witness  &c. 
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Deed  hy  Tenant  in  Tail,  idth  the  Con- 
sent ojilui  Pkotector,  to  bar  an  Entail 
of  Freeholds. 

This  indenture,  made  &c.  between  C.  B.  Parties. 
[tenant  in  tail],  of  the  first  part,  A.  B.,  of  <fec. 
[protector],  of  the  second  part,  and  E.  F.,  of  etc. 
[grantee  to  tises\,  of  the  tliird  part.     Whereas,  Recital  oi 

by  an  indenture  dated  the day  of ,  and  tiieVniai"; 

expressed  to  be  made  between  \_ parties],  certain 
manors,  messuages,  lands,  and  hereditaments  in 

the  parishes  of and  ,  in  the  county  of 

,  in  the  said  indenture  described  or  referred 

to,  were  limited  to  certain  uses,  which  have  now 
failed  or  determined,  and,  after  the  foilure  or 
determination  thereof,  to  the  use  of  the  said 
A.  B.  and  his  assigns,  during  his  life,  without 
impeachment  of  waste;  with  remainder  to  the 
use  of  certain  persons  and  their  heirs,  during  the 
life  of  the  said  A.  B.,  in  trust  for  him  and  his 
assigns,  and  to  preserve  the  contingent  re- 
maiders  ;  with  remainder,  to  the  use  of  the  fii*st 
and  other  sons  of  the  body  of  the  said  A.  B. 
successively,  according  to  their  respective  seniori- 
ties,   in     tail ;    with    remaindci-s    over.        And  -  ofcii.injrus 
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in  the  es-      WHEREAS  some  of  tlie  hereditaments  comprised 
in  the  aforesaid  indenture  have  been  sold  and 
given  in  exchange  under  a  power  in  that  behalf 
therein  contained,  and  other  hereditaments  have 
been  taken  in  exchange  and  purchased  under  the 
same  power,  and  have  been  limited  to  the  uses 
of  the  said  indenture,  by  i-efereiice  thereto,  and 
certain  lands  have   been   allotted  by  an  award 
under  an  Inclosure  Act,  in  respect  of  lands  com- 
prised in  the  said  indenture,   or  settled  by  re- 
— of  the        ference  thereto.     And  whereas  the  said  C.  B. 
raajorHy^of   is  the  first  SOU  of  the  body  of  the  said  A.  B.,  and 
fn taii"and     ^^^^  attained  his  age  of  twent3'-one  years,  and  is 
bar  the'en-'°  desirous  of  barring  the  said  estate  tail,  and  every 
*'*'' '  other  estate  tail   (if  any)  of  him  the  said  C.  B. 

in  the  aforesaid  manors,  messviages,  lands,  and 
hereditaments,  and   all  remainders,    reversions, 
estates,  rights,  titles,  interests,  and  powers  to  take 
effect  after  the  determination  or  in  defeasance  of 
the  said  estate  tail,  and  of  every  other  estate  tail 
(if  any)  of  him  the  said  C.B.  in  the  said  premises, 
and  of  limiting  the  same  premises  to  the  use  of 
—of  the  con- him,  Ijis  heirs  and  assigns.      And  whereas  the 
protector.     Said  A.  B.,  as  protector  of  the  said  settlement,  has 
Witnesseth.  consented  thereto.     Now  this   indenture  wit- 
Conveyance.  NESSETH,  that,  for  effectuating  the  said  desire,  he 
the  said  C.  B.,  with  the  consent  of  the  said  A.  B., 
doth  hereby  grant  unto  the  said  E.  F.  and  his 
Parcels         Jieirs,  ALL  AND  SINGULAR  the  said  manors,  mes- 
suages, lands,  and  hereditaments  by  the  said  in- 
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denture  or  by  reference  thereto  limited  as  afore- 
said, or  which,  \inder  the  said  award  or  otherwise 
howsoever  are  now  subject  to  the  subsisting  uses 
thereof  [general  tom-ds,  and  entate  clause,  supra, 
2).  9  7 J,  EXCEi'T  such  of  the  said  hereditaments 
comprised  in  the  said  indenture  as  have  been  sold 
or  given  in  exchange,  to  hold  the  said  premises  Habendum, 
(except  as  aforesaid,  and  subject  and  without 
prejudice  to  the  said  estate  for  life  of  the  said 
A.  B.,  and  to  such  of  the  powers  and  privileges 
thereto  annexed,  or  exercisable  during  the  con- 
tinuance thereof,  as  are  now  subsisting  or  capable 
of  being  exercised,)  unto  the  said  E.  F.  and  his 
heirs,  TO  the  use  of  the  said  C.  B.,  his  heirs  and 
assigns.     In  witness  (Sfc. 
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arti'rlrsi  of  Ci:!#artiifrdl)ip, 


LI. 


Agreement 
to  become 
co-partners. 


Proviso  for 
the  deter- 
mination of 
the  co-part- 
nership at 
the  end  of 
the  first 
seven  years. 


Articles  of  Co-partnership. 

This  indenture,  made  &c.,  BETWEEN  A. 
B.,  of  &c.,  of  the  one  part,  and  C.  D.,  of  &c.,  of 
the  other  part,  WITNESSETH  as  follows : —  I.  The 
said  A.  B.  and  C.   D    will  become  and  remain 

co-partners  in  the  business  of ,  for  the  term 

of  years  from  the  date  of  these  presents,  if 

both  of  them  shall  so  long  live. 

II.  Nevertheless  the  said  co-pai-tnership  shall 
terminate  at  the  end  of  seven  years  from  the 
date  of  these  presents,  if  either  of  them  shall 
desire  its  termination,  and  of  such  his  desire 
shall  give  not  less  than  six  calendar  months'  pre- 
vious notice  in  writing  to  the  other  of  them,  or 
shall  leave  svich  notice  at  the  place  where  the 
said  business  shall  for  the  time  bein"  be  carried 


Firm  and 
style. 


Place  of 
business. 


III.  The  firm  of  the  said  co-partnership  shall 
be . 

IV.  The  business  of  the  said  co-partnership 

shall  be  carried  on  at   ,  or  at  such  other 

place  or  places  as  the  said  co-partners  shall  here- 
after determine. 
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V.  Both  of  them  the  said  A.  B.  and  C.  D.  Partners  to 

,  .      attend  to  tbo 

will  at  all  times  diligently  employ  themselves  in  business, 
the  business  of  the  said  co-partnership,  and  cai-ry 
on  the  same  for  the  greatest  advantage. 

VI.  Neither  of  them  will,  either  directly  or  partners  not 
indirectly,   engage  in  any  business    except  the  gaged  in  any 
business  of  the  said  co-partnership,  and  \ipon  ac-  ness; 
count  thereof. 

VII.  Neither  of  them  shall  take  any  appren-  JJ^^^^^j^!^* 
tice,  or  hire  or  dismiss  any  clerk,  traveller,  work-  ^1[,,^^^,^^^,^. 
man,   or  servant,   Avithout  the   consent  of   the  tu:.icoa- 

'  sent. 

other. 

VIII.  The  capital  of  the  said  co  partnership  Capita!,— 

^  amount,  and 

shall  consist  of  the  sum  of  £ ,  to  be  brought  contribution 

in  by  the  said  A.  B.  and  C.  D.  in  equal  shares. 

IX.  The  said  capital  and  the   profits  arising  and  empioy- 

/        ,     1  •  1  •  J.      \.  -J  nieiit  of. 

therefrom  (including  the  premiums  to  be  paid 
for  any  apprentice  to  be  taken  by  either  of  the 
said  co-partnei-s,)  shall  (subject  as  hereinafter  is 
mentioned)  be  employed  in  the  said  business. 

X.  The  rent  of  the  houses,  mills,  and  build-  Outgoings  of 

.  tlio  partner- 

insrs  in aforesaid,  or  of  any  other  buildings  ship  to  be 

where  the  said  business  shall  be  earned  on,  and  the  capital 

in,         nnd  profits, 

the  cost  of  repairs  and  alterations,  and  all  rates,  or,  iu  case  of 

dcficicijcv 

taxes,    payments  for  insurance,  and  other  out- by  the  part- 
goings  whatsoever  in  respect  of  the  same,  and  the  shares, 
wages  and  remuneration  of  all  persons  employed 
in  the  said  business,  and  all  other  monies  to  be- 
come payable  upon  account  of  the  said  business, 
and  all  losses  which  shall  happen  in  the  same, 
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shall  be  paid  out  of  the  capital  of  the  said  co- 
partnership and  the  profits  arising  therefrom,  or, 
if  the  same  shall  be  deficient,  by  the  said  co-part- 
ners in  equal  shares. 
That  both  XI.  Where  there  shall  be  occasion  to  give  any 

shall  sigu      security  or  undertaking  for  the  payment  of  money 
formouey;    ^n  account  of  the  said  co-partnership,  (except 
when  the  contrary  shall,  in  the  common  course 
of  business,  be  unavoidable),   the  same  shall  be 
signed  by  both  of  the  said  co-partners, 
and  any  se-        XTI.   If  (except  in  the  case  aforesaid,)  either 
ed"/(Hie'^    of  the  said  co-partners  shall  give  any  such  secii- 
the'separate  ^ity  or  undertaking  which  shall  not  be  signed  by 
theparuier   the  Other  of  them,  the  same  shall  be  deemed  to 
giving  It.       ^g  given  on  the  separate  account  of  tlie  partner 
so  giving  it,  and   he  shall  satisfy  the  same  out 
of  his  separate  estate,  and  shall  indemnify  the 
other   of   them  from   all    expenses   on   account 
thereof. 
„  ,  XIII.  If  either  of  the  said  co-partners  shall 

Either  part-  .  .      -^ 

ner  lending   lend  any  of  the  monies,  or  deliver  upon  credit 

or  giving  * 

credit  to  any  any  of  the  ffoods  of  the  said  co-partnership  to 

person  -^  °  ,1.1 

whom  the     any  person   or  persons  whom  the  other  ot  them 

other  shall  ''  /  .         ,        .  .    .  /•     1  •  1  , 

previously     shall  pi'cviously,  in  writing,  have  forbidden  him 

have  forbid-  1        i .  t   ^•         • 

den  him  to  to  trust,  the  partner  so  lending  or  delivering 
make  good  shall  pay  to  the  said  co-partnership  so  much 
ciency.  ready  money  as  the  full  amount  or  value  of  the 
money  or  goods  which  he  shall  so  lend  or  de- 
liver. 
Neither  XIV.   If  either  of  the  said  co-partners  shall 
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buy  any  jroods  or  articles  exceccling  the  value  of  without  the 

•'         •'    °  ...         couseutof 

£, ,  without  the  previous  consent  in  writing  his  co-pan- 

1      11     1  ii  X-  "'^''>  to  outer 

of  the  other,   the  other  shall   have  the    option  nuoauycon- 

,  .    ,  ,    tract  above  u 

either  to  take  such  goods  or  articles  on  account  certain 

/.     ,  .  -.  ,  1  ■  <      -y    L  L-\  atnouiit,  on 

of  the  said  co-partnership,  or  to  let  the  same  re-  ,,aiuofthe 

1  .  .  i>  J.1  i  same  being 

main   the    separate  property   ot  the  co-partner  deemed  his 
who  shall  have  so  bought  the  same.  tract' 

XV.  Neither  of  the  said    co-partners    shall,  ^^f^^^^ 
without  the  previous  consent  in  writing  of  the  ^^^["^"/'(f.^"" 
other,  enter  into  any  bond,  or  become  bail  or  se-  co-partner, 

'  J  ^  to  become 

curity  for  any  person,  or  subscribe  any  policy  of  surety,  or  do 
insurance,  or  do,  or  willingly  suffer  to  be  done,  wiiereby  the 

co-partuer- 

anythinc:  whereby  the  cai)ital  or  property  of  the  ship  proper- 

•^  °  •'  1     1  1  •      'y  maybe 

said  co-partnership  may  be  extended  or  taken  m  taken  iu 

execution. 

execution. 

XVI.  Each  of  the  said  co-partners  will  puuc-  Each  part- 
tually  pay  his  separate  debts,  and  indemnify  the  his'^pH^a^ 
other  of  them,  and  the  capital  and  property  of  hJ'demnrt^^  " 
the  said  co-partnership,  against  the  same  and  all  u^rsWp '^" 
expenses  on  account  thereof  ^em." 

XVII.  Books  of  account  shall  be  kept  by  the  Books  of  ac- 

count to  be 
said  co-partners,  and  proper  entries  made  there-  kept,  and  re- 
main, with 
in  of  all  the  sales,  purchases,  receipts,  payments,  aii  partner- 

1  i         !•  ii       *'i'P  docu- 

engagements,  transactions,  and  property  ot  tne  ments,  at 
said  co-partnership ;  and  the  said  books  of  ac-  business. 
count,  and  all  securities,  papers,  and  writings  of 
the    said   co-partnership,  shall   be   kept  at   the 

counting-house    in    aforesaid,    or  in  such 

other  place  where  the  business  shall  be  carried 
on,  and  each  of  the  said  co-partners  shall  have 
0 
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free  access  at  all  times  to  examine  and  copy  out 
the  same. 
Annual  ac-        XVIII.  On  the day  of in  the  year 

counts  and  ''  -' 

valuations     and  on  the  day  of in  every  sue- 
to  be  made               /                                              j  j 

on  a  certain  ccedinsf  year,  a  general  account  shall  be  made 

rtayineach  , 

year.  and  taken  by  the  said  co-partners  of  all  the  sales, 

purchases,  receipts,  payments,  engagements,  and 
transactions  of  the  said  co-partnership  during  the 
then  preceding  year,  and  of  all  the  capital,  pro- 
perty, engagements,  and  liabilities  for  the  time 
being  of  the  said  co-pai-tnership ;  and  the  said 
general  account  shall,  immediately  after  the 
same  shall  be  made  and  taken,  be  •written  into 
two  books,  and  be  signed  in  each  such  book  by 
each  of  the  said  co-partners ;  and  after  such  sig- 
natvire,  each  of  them  shall  keep  one  of  the  said 
books,  and  shall  be  bound  by  every  such  ac- 
count, except  that,  if  any  manifest  error  be  found 
therein  by  either  of  the  said  co-partners,  and 
signified  to  the  other  of  them  within  twelve 
calendar  months  after  the  same  shall  have  been 
so  signed  by  both  of  them,  such  error  shall  be 
rectified. 

Partners  to       XIX.  The  said  A.  B.  and  C.  D.  shall  be  en- 

have  the  net 

profits  in.      titled  to   the  net  profits  arising  from  the  said 

equal  shares.  '■  c 

business  and  remaining  after  the  payments  here- 
inbefore directed  to  be  made  thereout,  in  equal 
shares. 
Partners  XX.  In  each  year  it  shall  be  lawful  for  each 

may  evei-y  '' 

year  draw     ^f  them  the  Said  A.  B.  and  C.  D.  to  take  out 
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of  the  net  profits  of  the  said  business,  by  equal  certainquar- 

1  /•  turlv  sums 

quartei'ly  payments,  on  the  day  oi ,  outofthc 

1  ^  £•  1  ^'^^  profits, 

the day  of ,  the day  oi ,  and  sui.ji-ct  tf.  a 

the day  of ,  the  sum  of  £ for  his  remmiTng  ilt 

separate  use ;  but  in  case,  at  the  end  of  any  year,  the  year  hi 
it  shall  appear,  upon  taking  the  general  annual  ctency. 
account,  that  the  net  profits  of  such  year  shall 

not  have  amounted  to  the  sum  of  £ ,  [the 

total  amount  of  tlie  quarterly  allowances  to  both 
partners\,  in  such  case,  immediately  after  such 
general  annual  account  shall  have  been  taken, 
each  of  them  the  said  A.  B.  and  C.  D.  shall  re- 
pay to  the  said  co-partnership  the  excess  (if  any) 
of  the  amount  of  the  sum  which  lie  shall  actu- 
ally have  received  in  respect  of  such  quarterly 
payments  over  the  sum  which  he  shall  have  been 
entitled  to  receive  as  his  share  of  the  net  profits 
of  the  said  business, 

XXI.   If  either  of  the  said  co-partners  shall  Provision,  iu 
die  during  the  said  co-partnership,  his  executors  partner  die 
or  administrators  shall,  if  such  death  shall  happen  partnership, 
before  the  day  hereinbefore  appointed  for  the  tAhfin'^  the 
first  general  annual  account,  be  entitled  to  the  p"™i  ^^  ,,"s 
capital  brought  in  by  such  deceased  jiartuer ;  or,  jepresenta- 
if  the  same  shall  happen  after  the  day  hereinbe- 
fore appointed  for  the  fii'st  annual  account,  shall 
be  entitled  to  such  sum  of  money  as  the  share  of 
the  deceased  partner  of  the  capital  and  property 
of  the  said  co-partnership  shall,  upon  the  then 
last  general  annual  account,  amount  to,   or  as 
such  share  would  have  amounted  to  in  case  such 
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account  had  been  taken  on  the clay  of 

with  a  cer-     [the  proper  day  for  taking  such  account^,  imme- 
ance  in  lieu   diatelj  preceding  such  death ;  and  in  either  case 
'     the  executors  or  administrators  of  the  deceased 
partner  shall  also  be   entitled  to  an  allowance, 
after  the  rate  of  £ —  per  cent,  per  annum,  itpon 
the  capital,  or  share  of  capital,  and  property  (as 
the  case  may  be),  of  such  deceased  partner,  in 
lieu  of  profits,  from  the  eommencement  of  the 
said  co-partnership,  or  from  the  then  last  gene- 
ral annual  account  (as  the  case  may  be),  to  the 
and  deter-     time  of  such  death ;   and  the  surviving  partner, 
mod'elnd°    his  executors  or  administrators,  shall  pay  such 
meut^aud^"  allowance  in  lieu  of  profits  on  demand,  and  shall, 

to  bfgi'yeu^  within next  after  the  death  of  the  deceased 

vrri^ngpart-  Partner,  execute  and  deliver  to  his  executors  or 
"'''''  administrators  a  bond  in  a  penalty  double  the 

principal,  conditioned  for  the  payment  of  the 
said  principal  sum  to  which  they  shall  become 
entitled  as  aforesaid,  with  interest  thereon  after 
the  rate  of  £ —  per  cent,  per  annum  from  such 
death,  in  manner  following;  (that  is  to  say),  one 
third  part  of  such  principal  sum,  with  the  in- 
terest on  the  same  third  part,  at  the  end  of  six 
calendar  months  from  the  date  of  such  bond;  one 
other  third  part,  with  interest  thereon,  at  the 
end  of  twelve  calendar  months  from  the  date  of 
such  bond;  and  the  remaining  third  part,  with 
interest  thereon,  at  the  end  of  eighteen  calendar 
months  from  the  date  of  such  bond, 
and  for  the        XXII.  The  sui'viving  partner,  his  executors 
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or  administrators,  shall  also  execute  and  deliver  executioa  of 

proper  in- 

a  bond  in  a  sufficient  penalty  to  the  executors  or  domnities 

„     ,         ,  ,  ,  J.        .       and  releases. 

administrators  of  the  deceased  partner,  tor  in- 
demnifying them,  and  the  estate  of  the  deceased 
partner,  from  the  debts,  engagements,  and  liabi- 
lities of  the  said  co-partnership  at  or  after  such 
decease,  and  from  all  expenses  on  account  of  the 
same;  and  the  executors  or  administrators  of 
the  deceased  partner  shall  release  and  assign  un- 
to the  surviving  partner,  his  executors  or  admin- 
istrators, all  their  share,  right,  title,  and  interest 
in  the  capital  and  property  of  the  said  co-part- 
nership, and  empower  him  and  them,  as  much 
as  in  them  lies,  to  recover  and  receive  the  same. 
In  witness  &c. 


294  PRODUCTION   OF  DEEDS. 


production  of  Mttti^. 


LII. 


Covenant  to  2yfoduce  Deeds. 

Parties.  ThIS  INDENTURE,  made  &c.,  between  A. 
B.,  of  &c.  \yendor\,  of  the  one  part,  and  C.  D.,  of 

thTdeerfof   <^c.  [purchaser],  oi  i\iQ  ot\iQY  ^B.Yi.    Whereas,  by 

of  even^date-  ^^  indenture  bearing  even  date  with  but  executed 
before  these  presents,  and  expressed  to  be  made 
between  the  said  A.  B.,  of  the  first  part,  the  said 
C.  D.  of  the  second  part,  and  E.  E.  of  the  third 
part,  in  pursuance  of  a  contract  for  sale,  and  for 
the  consideration  therein  mentioned,  certain 
hereditaments  therein  described  have  been  limit- 
ed to  such  uses,  and  upon  and  for  such  trusts 
and  purposes,  as  the  said  C.  D.  shall,  by  any  deed 
or  deeds,  appoint;  and,  in  default  of  and  until 
and  subject  to  such  appointment,  to  the  use  of  the 
said  C.  D.  and  his  avSsigns,  during  his  life,  with 
remainder  to  the  use  of  the  said  E.  F.  and  his 
heirs,  during  the  life  of  the  said  C.  D.,  in  trust 
for  him  and  his  assigns,  with  remainder  to  the 
use  of  the  said  C.  D.,  his  heirs  and  assigns.    And 

That  the       WHEREAS  the  several  deeds  and  writings  specified 

deeds  relate   .  ^^  ^      ^ 

to  other  es-  in  the  schedule  hereto  relate  as  well  to  the  here- 


PRODUCTION   OF   DEEDS.  29o 

ditaments  comprised  in  the  hereinbefore  recited  tateg  tiiau 

indenture  as  to  other  hereditaments  belonging  '^  ^'^  '^'  • 

to  the  said  A.  B.,  and  on  the  said  contract  for 

sale  it  was  agreed  that  the  said  deeds  and  writings 

should  remain  in  the  possession  of  the  said  A.  B., 

his  heirs  and  assigns,  and  that  he  should  enter 

into  the  covenant  hereinafter  contained.     Now  Witnesseth. 

THIS   INDENTURE  WITNESSETH,  that,  in  pursuance  Covenant  by 

*_  vendor  to 

of  the  said  agreement,  and  in  consideration  of  the  pioduce 

'  deeds, 

premises,  he  the  said  A.  B.  doth  hereby,  for  him- 
self, his  heirs,  executors,  administrators,  and 
assigns,  covenant  with  the  said  C.  D.,  his  heirs 
and  assigns,  that  he  the  said  A.  B.,  his  heirs  and 
assigns,  will,  at  all  times,  upon  the  request  in 
writing  of  the  said  C.  D.,  his  heirs,  appointees, 
or  assigns,  or  any  person  lawfully  or  equitably 
claiming  through  him  or  them  any  estate  or  in- 
terest in  the  said  hereditaments  comprised  in 
the  hereinbefore  recited  indenture,  at  the  ex- 
pense of  the  person  or  persons  reqiiiring  the 
same,  produce  to  him  or  them,  or  to  such  person 
or  persons  as  he  or  they  shall  appoint,  or  in  any 
court  of  judicature,  or  elsewhere,  as  occasion 
shall  require,  all  or  any  of  the  deeds  and  writings 
specified  in  the  said  schedule  hereto,  for  the  sup- 
port or  manifestation  of  the  estate  or  title  of  the 
said  C.  D.,  his  heirs,  appointees,  and  assigns,  and 
every  or  any  other  person  claiming  as  aforesaid ; 
AND  WILL  at  all  times,  upon  such  request  and  at  aud  allow 
such  expense  as  aforesaid,  make  and  deliver  to  takeu.  *°  ^ 
the  person  or  persons  requiring  the  same,  or  to 
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such  person  or  persons  as  he  or  tliey  shall  ap- 
point, such  true  copies,  attested  or  unattested, 
of  the  same  deeds  and  writings,  as  he  or  they 
may  require,  and  will,  in  the  meantime,  keep 
the  same  deeds  and  writings  safe,  uncancelled, 
and  undefaced,  unless  prevented  by  fire  or  other 
inevitable  accident  (a).     In  witness  &c. 

THE     SCHEDULE    to   which   the   above- 
written  Indenture  refers. 


(a)  If  (as  is  often  the  case)  the  contract  for  sale  con- 
tain a  stipulation  to  this  effect,  insert  the  following  pro- 
viso : — 

"  Provided  nevertheless,  that,  if  the  said  A.  B. 
or  his  heirs  shall  deliver  the  same  deeds  and  writ- 
ings to  any  person  or  persons  who  shall  have  any 
lawful  or  equitable  title  to  the  cvistody  thereof, 
and  shall  at  his  or  their  own  cost  procure  such 
person  or  persons  to  enter  into  with,  and  deliver 
to,  the  person  or  persons  for  the  time  being  en- 
titled to  the  benefit  of  the  covenant  hereinbefore 
contained,  a  covenant  to  the  like  piirport  and 
efiect,  then  the  said  covenant  hereinbefore  con- 
tained shall  become  void." 
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LIII. 

Agreement/o)'  the  Deposit  0/ Deeds  re- 
laling  to  two  Estates  mortgaged  to  dif- 
ferent Mortgagees. 

This  indenture,  made  &c.,  between  A.  B.,  Parties. 

of  &c.  [mortgagor],  of  tlie  first   part,  C.  D.,   of 

&c.  [mortgagee],  of  the  .second  part,  and  E.  F.,  of 

&c.  [mortgagee],  of  the  third  part.    Whereas,  by  ^^'^^'j^^^ 

an  indentiire  dated  the day  of ,  and  mortgage ; 

expressed  to  be  made  between  [parties],  certain 
estates  iu  the  county  of  W.  were  conveyed  by,  or 
by  the  direction  of,  the  said  A.  B.  to  the  use  of 
the  said  C.  D.,  his  heirs  and  assigns,  by  way  of 
mortgage,  for  securing  the  sum  of  £ .  and  in — of  the 

.    .  title  deeds 

terest.     And  wuereas  the  deeds  and  wi-itings,  having  been 

.  1111  ij.j_j.i.     delivered  to 

specified  in  the  schedule  hereto,  relate  to  the  the  mortga- 
title  of  the  said  estates,  and  on  the  said  mort-  posited  at 
gage  were  delivered  to  the  said  C.  D.,  and  have 

been,  deposited  by  him  with  Messrs. ,  his 

bankers.     And  whereas,  by  an  indenture  bear — of  the  se- 

"^  /•  I  coud  mort- 

ing  even  date  with,  but  executed  before,  these  gage ; 
pi'eseuts,  and  expressed  to  be  made  between. 
[])arties],  certain  estates  in  the  county  of  S.  have 
been  conveyed  by  the  said  A.  B.  to  the  use  of  the 
said  E.  F.,  his  heirs  and  assigns,  by  way  of  mort- 
gage, for  securing  the  sum  of  £ ,  and  interest. 

And  whereas  the  said  deeds  and  writings  relate  —that  the 
o3 
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deeds  relate  to  the  title  of  the  Said  estates  in  the  county  of  S., 

to  the  title  of  ,  . 

the  estate  in  as  Well  as  to  the  Said  estates  m  the  county  of  W . 
mortgage:  And  WHEREAS,  on  the  treaty  for  the  said  mort- 
agreem*Lnt  g^o®  ^^  ^^^^  ^^^^  ^-  ^-f  ^*  '^^^  agreed  that  the  said 
the  present"  P^^'^^^s  hereto  should  enter  into  the  agreements 
agreement,   hereinafter  contained.      Now   this   indenture 

Witnesseth.  ,  .  .  ,        ^ .  „  . , 

WITNESSETH,  and  in  consideration  oi  the  premises 
thlTt^^'^     it  is  hereby  agreed,  that,  so  long  as  any  money 
remain  dV    shall  remain  on  the  said  mortgage  of  the  said  W. 
that^both '^'^  estates,  and  also  on  the  said  mortgage  of  the  said 
sMilffvl^   S.  estates,  the  said  deeds  and  writings  specified 
acceasthere-  in  the  said  schedule  hereto  shall  remain  deposited 
in  the  banking-house  of  Messrs. ,  on  the  ac- 
count and  for  the  use  of  the  said  C.  D.  and  E.  F., 
and  their  resjjective  heirs,  executors,  administra- 
tors, and  assigns;  and  that  the  said  C.  D.,  his 
heirs,  executors,  administrators,  and  assigns,  and 
his  and  their  solicitors  and  agents,  and  the  said 
E.  F,,  his  heirs,  executors,  administrators,  and 
assigns,  and  his  and  their  solicitors  and  agents, 
shall  at  all  times  have  access  to  the  said  deeds 
and  writings,  to  examine,  copy,  or  abstract  the 
same,  or  make  extracts  therefrom,  and  for  all 
—and that    other  reasonable  purposes;  and  that  the  said 
shall  be  pro-  dccds  and  writings  shall  be  produced  and  used 

duced  on  all'  i,  .  i  •   i    ,i  i  i  i 

reasonable  on  all  occasious  On  whicli  they  may  be  reasonably 
occafaions ,  required,  for  the  support  or  manifestation  of  the 
title  of  the  said  C.  D.,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  to  the  said  W.  estates 
or  any  part  thereof,  and  of  the  said  E.  F.,  his 
heirs,  executors,  administrators,  or  assigns,  to  the 
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said  S.  estates  or  any  part  thereof ;  and  that,  and  tuat,  if 

,    .„     ,  .-  .,,  „  j^,      either  of  the 

when  and  if  the  said  mortgage  on  either  ot  the  mortgages 

.  -  i     n     1  •  1      ,»>        1  •!  Bhsill  be  paid 

said  estates   shall   be  paid  oil,  while  any  money  off,  the  deeds 
remains  on  the  mortgage  of  the  other  of  the  said  giVen  to  the 
estates,  the  said  deeds  and  writings  shall  be  de-  gagec."""^^' 
livered  and  belong  to  the  mortgagee  whose  mort- 
gage-money, or  some  part  of  whose   mortgage- 
money,  shall  still  remain  unpaid,  his  heirs,  exe- 
cutors, administrators,  and  assigns.     In  witness 
&c. 


THE  SCHEDULE  to  which  the  above- written 
Indenture  refers. 


LIV. 

Agreement yb?'  the  Deposit  0/ Deeds  re- 
lating to  an  Estate  mortgaged  to  two 
Mortgagees  successively. 

This  indenture,  made  &c.,  between  A.  B.,  Parties. 

of  (fee,  and  G.  D.,  of  «fec.  [mortgagors],  of  the  first 

part,  E.  F.,  of  &c.,  G.  H.,  of  &c.,  and  J.  K.,  of  &c., 

[Jh-st  mortgagees],  of  the  second  part,  and  L.  M., 

of  &c.,  N.  O.,  of  &c.,  P.  Q.,  of  &c.,  and  R.  S.,  of 

Ac.  [second  mortgagees],  of  the  third  part.  Where-  Recital  of 

as,  by  an  indenture  dated  the day  of ,  gage ; 

and  expressed  to  be  made  between  [parties],  di- 
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vers  hereditaments,  situate  in  tlie  parish  of , 

in ,  and  in  the  said  indenture  now  in  recital 

or  the  schedule  thereto  particularly  described, 
were  conveyed  and  assured  by  and  by  the  di- 
rection of  the  said  A.  B.  and  C.  D,,  to  the  use 
of  the  said  E,  F.,  G.  H.,  and  J.  K.,  their  heirs 
and  assigns,  by  way  of  mortgage,  for  securing  the 
—of  the        sum  of  £ ,  and  interest.     And  whereas  the 

deeds  relat- 
ing to  the     several  deeds  and  writings  specified  in  the  sche- 
dule hereto  relate  to  the  title  of  the  said  here- 
ditaments, and,  on  the  execution  of  the  herein- 
before-recited mortgage,  were  delivered  to  the 
—of  parts  of  said  E.  F.,  G.  H.,  and  J.   K.     And  whereas 
Laving  been  parts  of  the  Said  hereditaments  have  been  sold, 
the  mOTtga-  and  the  purchase-monies  applied  towards  the  dis- 
InteredTuto  charge  of  the  said  mortgage  debt,  and,  upon  the 
wiIhThe^     sales  thereof,  the  said  E.  F.,  G.  H.,  and  J.  K., 
fo"/produ"    with  the  approbation  of  the  said  A.  B.  and  C.  D., 
*^'"^'  have  entered  into  covenants  with  the  purchasers 

of  the  hereditaments  so  sold,  for  the  production 
and  safe  custody,  and  furnishing  copies,  of  the 
—of  the  state  said  deeds  and  writings,  or  some  of  them.     And 

mortgagee      WHEREAS  the   principal  sum  of  £ is   now 

^^^^'  owing  to  the  said  E.  F.,  G.  H.,  and  J.  K.,  upon 
—of  the  se-  the  security  of  the  hereinbefore-recited  indenture, 
gage;™*"^  And  WHEREAS,  by  an  indenture  bearing  even 
date  with,  but  executed  before,  these  presents, 
and  expressed  to  be  made  between  [parties^, 
such  parts  of  the  said  hereditaments  comprised 
in  the  said  indenture  of  the day  of 
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as  now  remain  unsold  have  been  conveyed  by 
the  said  A.  B.  and  CD.  to  the  use  of  the  said 
L.  M.,  N.  0.,  P.  Q.,  and  R.  S.,  theii-  heirs  and 
a.ssigns,   by   way  of  mortgage,  for  securing  the 

sum  of  £ and   interest.      Axd    whereas,  —of  the 

upon  the  treaty  for  the  said  mortgage  made  by  for  tiie  clo- 
the lastly  hereinbefore-recited  indenture,  it  was  deeds; 
agreed  that  the  said  deeds  and  writings  should 

be   deposited  in  the  bank  of  Messrs.   ,  in 

,  and  that  the  said  parties  to  these  presents 

should  enter  into  such  agreement  respecting  the 

same  as  is  hereinafter  contained.    And  wheueas  — ^^  t^e  de- 

pobit. 

the  said  deeds  and  writings  have  been  so  depo- 
sited in  the  said  bank  of  Messrs.  .     Now  Witnesseth. 

THIS  indenture  WITNESSETH,  and,  in  considera- 
tion of  the  pi-emises,  it   is   hereby   agreed   and  Agreement 
,,     ^  ,  •       ■      1  that  the 

DECLARED,  that,  SO  long  as  any  principal  money  deeds  shall 
or  interest  shall  remain  on  the  secxirity  of  both  posited,  and 
the  hereinbefore-recited  indentures  respectively,  setsofmort- 
tlie  said  deeds  and  writings  specified  in  the  said  havo^access 
schedule  hereto   shall  remain  deposited  in  the     ^'^^  °' 

said  bank  of  Messrs.  ,  on  the  account  of  the 

said  E.  F.,  G.  H.,  and  J.  K.,  their  heirs,  execu- 
tors, administrators,  and  assigns,  on  the  one  part, 
and  the  said  L.  M.,  N.  O.,  P.  Q.,  and  Pv.  S.,  and 
their  heirs,  executors,  administrators,  and  assigns, 
on  the  other  part;  and  that  the  said  E.  F.,  G.  H., 
and  J.  K.,  their  heirs,  executoi*s,  administrators, 
and  assigns,  and  their  solicitors  and  agents,  and 
the  said  several  persons  with  whom  the  said  E.  F., 
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G.  H.,  and  J,  K.  have  entered  into  covenants  as 
aforesaid,  and  tlie  heirs  and  assigns  of  such  per- 
sons respectively,  and  all  other  pei-sons  entitled 
to  the  benefit  of  the  said  covenants  respectively, 
and  also  the  said  L.  M.,  N.  O.,  P.  Q.,  and  R,  S., 
their  heirs,  executors,  administrators,  and  assigns, 
and  their  solicitors  and  agents,  shall  and  raay  at 
all   times   have    access   to    the   said  deeds   and 
writings,   to   examine,    copy,   and   abstract   the 
same,  or  make   extracts  therefrom,  and  for  all 
and  that  the  other  reasonable  purposes.     And  further,  that 
be  produced  the  said  deeds  and  writings  shall  be  produced 
sontbieocca-  and  used  on  all  occasions  on  which  they  may  be 


eions ; 


reasonably  required  for  the  defence  or  manifesta- 
tion of  the  title  of  the  said  E.  F.,  G.  H.,  and 
J.  K.,  their  heirs,  executors,  administrators,  and 
assigns,  or  of  any  of  their  said  covenantees,  or 
the  heirs  or  assigns  of  such  covenantees  respect- 
ively, or  any  of  them,  or  of  any  other  the  per- 
sons entitled  to  the  benefit  of  the  said  covenants, 
and  of  the  said  L.  M.,  N.  O.,  P.  Q.,  and  R.  S., 
their  heirs,  executors,  administrators,  and  assigns, 
to  the  said  hereditaments  hereinbefore  referred 
and  that,  if  to,  or  any  of  them,  or  any  part  thereof.     And 

either  of  the  "'  ,  '  ,    -^      .  ,  „     , 

mortgages  FURTHER,  that,  when  and  II  either  ot  the  said. 
the  deeds  '  hereinbefore-recited  mortgages  shall  be  paid  off 
given  to  the  while  any  money  remains  owing  on  the  other  of 
gagees.  the  said  mortgages,  then  and  thenceforth  the 
said  deeds  and  writings  shall  be  delivered  and 
belong  to  the  mortgagees  whose  mortgage-money 
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shall  remain  -wholly  or  partially  unpaid,  their 
heirs,  executors,  aduiiiiistrators,  and  assigns.     In 

WITNESS  &C. 

THE     SCHEDULE    to   which   the    above- 
written  Indenture  refers. 


APPENDIX. 


8  &  9  Vict.  Cap.  119. 

An  Act  to  facilitate  the  Conveyance  of  Real  Property, 

[8th  August  1845.] 

Whereas  it  is  expedient  to  facilitate  the  sale  and  con- 
veyance of  Real  Property:  Bo  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  That,  whenever  any  party  to  any  deed  Wliere  the 
made  according  to  the  forms  set  forth  in  the  Fu-st  Sche-  column  I.  of 

dulc  to  this  Act,  or  to  any  other  deed  which  shall  be  ex-  t**"  Second 

1         ,  ,     .  o    1  •      1  <.      •        Schedule  are 

pressed  to  be  made  in  pursuance  of  this  Act,  or  referring  employed, 

thereto,  shall  employ  in  any  such  deed  respectively  any  ^^j^.I^f^g  ^° 

of  the  forms  of  words  contained  in   Column   I.  of  the  same  effect 

Second  Schedule  hereto  annexed,  and  distinguished  by  ^i.rds  in 

any  number  therein,  such  deed  shall  be  taken  to  have  the  Column  II. 

wcro  la- 
same  effect  and  be  construed  as  if  such  party  had  iuserted  serted. 

in  such  deed  the  form  of  words  contained  in  Column  II. 

of  the  same  Schedule,  and  distinguished  by  the  same 

number  as  is  annexed  to  the  form  of  words  employed  by 

such  party ;  but  it  shall  not  be  necessary  in  any  such  deed 

to  insert  any  such  number. 

II.  That  every  such  deed,  unless  any  exception  be  spa-  Deed  to  in- 

cially  made  therein,  shall  be  held  and  construed  to  in-  elude  all 

houses  &c., 
elude  all  houses,  outhouses,  edifices,  barns,  stables,  yards,  and  the  rc- 

gardens,  orchards,  commons,  trees,  woods,  underwoods,  nfi'^th'o"  '^ 
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mounds,  fences,  hedges,  ditches,  ways,  waters,  water- 
course, lights,  liberties,  privileges,  easements,  profits,  com- 
modities, emoluments,  hereditaments,  and  appurtenances 
whatsoever  to  the  lands  therein  comprised  belonging  or 
in  anywise  appertaining,  or  with  the  same  demised,  held, 
used,  occupied,  and  enjoyed,  or  taken  or  known  as  part 
or  parcel  thereof,  and  also  the  reversion  or  reversions, 
remainder  and  remainders,  yearly  and  other  rents,  issues, 
and  profits  of  the  same  lands,  and  of  every  part  or  par- 
cel thereof,  and  all  the  estate,  right,  title,  interest,  inhe- 
ritance, use,  trust,  property,  profit,  possession,  claim,  and 
demand  whatsoever,  both  at  law  and  in  equity,  of  the 
grantor,  in,  to,  out  of,  or  upon  the  same  lands,  and  every 
part  and  parcel  thereof,  with  their  and  every  of  their  ap- 
purtenances. 

Stamp  duty       HI-   That  every  such  deed  under  this  Act  shall  be 

on  deed  to  chargeable  with  the  stamp  duty  with  which  the  game 
be  same  as  °  i  i 

on  lease  &c.  would  have  been  chargeable  in  case  it  had  been  a  release 

for  a  year.      founded  on  a  lease  or  bargain  and  sale  for  a  year,  and  also 

with  the  same  stamp  duty  (exclusive  of  progressive  duty) 

with  which  such  lease  or  bargain  and  sale  for  a  year 

would  have  been  chargeable. 

Remunera-  IV.  That,  in  taxing  any  bill  for  preparing  and  execut- 
tion  for  deed  j  „  ^^^  ^^^^  un^jej.  tj^jg  ^^t,  it  shall  be  lawful  for  the 
under  the  b        j  .... 

Act  not  to      taxing  officer,  and  he  is  hereby  required,  in  estimating 

only^  ^^'^^  *^®  proper  sum  to  be  charged  for  such  transaction,  to  con- 
Bider  not  the  length  of  such  deed,  but  only  the  skill  and 
labour  employed,  and  responsibility  incurred,  in  the  pre- 
paration thereof. 

Deed  failing  V.  That  any  deed,  or  part  of  a  deed,  which  shall  fail  to 
by  uas  Art  *"  take  effect  by  virtue  of  this  Act,  shall  nevertheless  be  as 
to  be  as  valid  valid  and  effectual,  and  shall  bind  the  parties  thereto,  so 
made.  ^  '^^  far  as  the  rules  of  law  and  equity  will  permit,  as  if  this 
Act  had  not  been  made. 
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VI.  That  in  the  construction  and  for  the  purposes  of  Constnic- 
thia  Act,  and  the  Schedules  hereto  annexed,  unless  there  ^*""  °^  ^''^' 
be  something  in  the  subject  or  context  repugnant  to  such 
construction,  the  word  "  lands  "  shall  extend  to  all  free- 
hold tenements  and  hereditaments,  whether  corporeal  or 
incorporeal,  and  to  such  customary  land  as  will  pass  by 

deed,  or  deed  and  admittance,  and  not  by  surrender,  or 
any  undivided  part  or  share  therein  respectively;  and 
every  word  importing  the  singular  number  only  shall  ex- 
tend and  be  applied  to  several  persons  or  things  as  well 
as  one  person  or  thing,  and  the  converse ;  and  every  word 
importing  the  masculine  gender  only  shall  extend  and  be 
applied  to  a  female  as  well  as  a  male;  and  the  word 
"party  "  shall  mean  and  include  any  body  politic  or  cor- 
porate or  collegiate,  as  well  as  an  individual. 

VII.  That  the  Schedules,  and  the  directions  and  forms  Schedules, 
therein  contained,  shall  be  deemed  and  taken  to  be  parts  p^t^o/lcT 
of  this  Act. 

VIII.  That  the  Act  shall  commence  and  take  eflfect  Commence- 
from  and  after  the  first  day  of  October  next.  ™*^^  °     '^  ' 

IX.  That  this  Act  shall  not  extend  to  Scotland.  Not  to  ex- 

tend to  Scot- 
laud. 


SCHEDULES  TO  WHICH  THIS  ACT  REFERS. 


THE  FIRST  SCHEDULE. 

This  Indenture,  made  the day  of ,  one  thou- 
sand eight  hundred  and  forty [or  other  year],  in  pur- 
suance of  an  Act  to  facilitate  the  conveyance  of  real  pro- 
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perty,  Between  [here  insert  names  of  parlies,  and  recitals, 
if  any'],  Witnesseth,  that,  in  consideration  of  £ ster- 
ling now  paid  by  the  said  [(/rantee  or  grantees']  to  the  said 
[grantor  or  grantors],  (the  receipt  whereof  is  hereby  by 
him  [or,  "them"]  acknowledged),  he  [or,  "they"]  the 
said  [grantor  or  grantors]  doth  [or,  "  do  "]  grant  unto  the 
said  [grantee  or  grantees],  his  [or,  "their"]  heirs  and  as- 
signs, for  ever,  all  &c.  [parcels.  Here  insert  covenants,  or 
any  other  provisions.]  In  witness  whereof  the  said  pai'- 
ties  hereto  have  hereunto  set  their  hands  and  seals. 


THE  SECOND  SCHEDULE, 


Directions  as  to  the  Forms  in  this  Schedule. 

1.  Parties  who  use  any  of  the  Forms  in  the  first  column 
of  this  Schedule  may  substitute  for  the  words  "  cove- 
nantor" or  "covenantee,"  or  "  releasor"  or  "  releasee,"  any 
name  or  names,  and  in  every  such  case  corresponding 
substitutions  shall  be  taken  to  be  made  in  the  corre- 
sponding Forms  in  the  second  column. 

2.  Such  pai-ties  may  substitute  the  feminine  gender  for 
the  masculine,  or  the  plural  number  for  the  singular,  in 
any  of  the  Forms  in  the  first  column  of  this  Schedule, 
and  corresponding  changes  shall  be  taken  to  be  made  in 
the  corresponding  Forms  in  the  second  column. 

3.  Such  parties  may  introduce  into  or  annex  to  any  of 
the  Forms  in  the  first  column  any  express  exceptions 
from  or  other  express  qualifications  thereof  respectively, 
and  the  like  exceptions  or  qualifications  shall  be  taken 
to  be  made  from  or  in  the  corresponding  Forms  in  the 
second  column. 

4.  Such  parties  may  add  the  name  or  other  designation 
of  any  person  or  persons,  or  class  or  classes  of  persons, 
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or  any  other  words,  at  the  end  of  Form  2  of  the  first 
column,  BO  as  thereby  to  extend  the  words  thereof  to  the 
acts  of  any  additional  person  or  persons  or  class  or  classes 
of  persons,  or  of  all  persons  whomsoever ;  and  in  every 
such  case  the  covenants  2,  3,  and  4,  or  such  of  them  as 
shall  be  employed  in  stich  deed,  shall  be  taken  to  extend 
to  the  acts  of  the  person  or  persons,  class  or  classes  of 
persons,  so  named. 


Column  I. 

1.  The  said  [^covenantor] 
covenants  with  tho  said 
[covenantee], 


Column  II. 

1.  And  the  said  covenantor  doth  here- 
by, for  himself,  his  heirs,  executors,  and 
administrators,  covenant,  promise,  and 
agree  with  and  to  the  said  covenantee, 
his  heirs  and  assigns,  in  manner  follow- 
ing :  (that  is  to  say), 


2.  That  he  has  the  right 
to  convey  the  said  lands 
to  the  said  [corenantee] 
notwithstanding  any  act 
of  the  said  [covenantor] ; 


3.  and  that  tho  said 
[covenantee]  shall  have 
quiet  possession  of  the 
said  lands. 


2.  That,  for  and  notwithstanding  any 
act,  deed,  matter,  or  thing  by  the  said 
covenantor  done,  executed,  committed, 
or  knowingly  or  wilfully  permitted  or 
suiTered,  to  the  contrary,  he  the  said 
covenantor  now  hath  in  himself  good 
right,  full  power,  and  absolute  authority 
to  convey  the  said  lands  and  other  the 
premi-ses  hereby  conveyed,  or  intended 
80  to  be,  with  their  and  every  of  their 
appurtenances,  unto  the  said  covenantee, 
in  manner  aforesaid,  and  according  to 
the  true  intent  of  these  presents. 

3.  And  that  it  shall  be  lawful  for  the 
said  covenantee,  his  heirs  and  assigns, 
from  time  to  time,  and  at  all  times  here- 
after, peaceably  and  quietly  to  enter 
upon,  have,  hold,  occupy,  possess,  and 
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Column  I. — continued. 


4.  free  from  all  incum- 
brances. 


Column  II. — continued. 
enjoy  the  said  lands  and  premises  hereby 
conveyed,  or  intended  so  to  be,  with 
their  and  every  of  their  appurtenances, 
and  to  have,  receive,  and  take  the  rents, 
issues,  and  profits*  thereof,  and  of  every 
part  thereof,  to  and  for  his  and  their 
use  ai}<d  benefit,  without  any  let,  suit, 
trouble,  denial,  eviction,  interruption, 
claim,  or  demand  whatsoever  of,  from, 
or  by  him  the  said  covenantor  or  his 
heirs,  or  any  person  claiming  or  to  claim 
by,  from,  under,  or  in  trust  for  him, 
them,  or  any  of  them ; 

4.  And  that  free  and  clear,  and  freely 
and  absolutely  acquitted,  exonerated, 
and  for  ever  discharged,  or  otherwise  by 
the  said  covenantor  or  his  heirs  well  and 
sufficiently  saved,  kept  harmless,  and 
indemnified,  of,  from,  and  against  any 
and  every  former  and  other  gift,  grant, 
bargain,  sale,  jointure,  dower,  use,  trust, 
entail,  will,  statute,  recognisance,  judg- 
ment, execution,  extent,  rent,  annuity, 
forfeiture,  re-entry,  and  any  and  every 
other  estate,  title,  charge,  trouble,  and 
incumbrance  whatsoever,  made,  execut- 
ed, occasioned,  or  suffered  by  the  said 
covenantor  or  his  heirs,  or  by  any  person 
claiming  or  to  claim  by,  fi'om,  under,  or 
in  trust  for  him,  them,  or  any  of  them. 


5.  And  the  said  [cove-  5.  And  the  said  covenantor  doth  here^ 

nantor']    covenants    with  by,  for  himself,  his  heirs,  executors,  and 

the  said  [covenantee],  that  administrators,  covenant,  promise,  and 

he  will  execute  such  fur-  agree  with  and  to  the  said  covenantee, 
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Column  I.;— continued. 
ther  assurances  of  the  said 
lauds  as  may  be  requisite. 


Column  II. — continued. 
liis  heirs  and  assigns,  that  he  the  said 
covenantor,  his  heirs,  executors,  or  ad- 
ministrators, and   all  and   every  other 
person  whosoever  having  or  claiming,  or 
who   shall   or   may   hereafter    have   or 
claim,  any  estate,  right,  title,  or  interest 
whatsoever,  either  at  law  or  in  equity, 
in,  to,  or  out  of  the  said  lands  and  pre- 
mises hereby  conveyed  or  intended  so 
to  be,  or  any  of  them,  or  any  part  there- 
of, by,  from,  under,  or  in  trust  for  him, 
them,   or  any  of  them,  shall    and  will 
from  time  to  time,  and  at  all  times  here- 
after,   upon   every   reasonable  request, 
and  at  the  costs  and  charges  of  the  said 
covenantee,  his  heirs  or  assigns,  make, 
do,  execute,  or  cause  to  be  made,  done, 
or  executed,  all  such  further  and  other 
lawful  acts,  deeds,  things,  devices,  con- 
veyances,  and    assurances    in  the  law 
whatsoever,  for    the   better,  more  per- 
fectly, and  absolutely  conveying  and  as- 
sviring  the  said  lands  and  premises  here- 
by conveyed  or  intended  so  to  be,  and 
every  pui-t   thereof,  with   their  appur- 
tenances, unto  the  said  covenantee,  his 
heirs  and  assigns,  in  manner  aforesaid, 
as  by  the  said  covenantee,  his  heirs  and 
assigns,  his  or  their  counsel  in  the  law, 
shall  be  reasonably  devised,  advised,  or 
required,  so  as  no  such  further  assurances 
contain  or  imply  any  further  or  other 
covenant  or  waiTanty  than  against  the 
acts  and  deeds  of  the  person  who  shall 
bo   required   to   make   or  execute   the 
same,   and  his  heirs,  executors,  or  ad- 
ministrators, only,  and  so  as  no  person 
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Column  I. — continued. 


6.  And  the  said  [cove- 
nantor^ covenants  with 
the  said  \_covenantee'\,ih.dX 
he  will  produce  the  title- 
deeds  enumerated  here- 
under, and  allow  copies  to 
be  made  of  them,  at  the 
expense  of  the  said  [cove- 
nantee^. 


Column  II. — continued. 
who  shall  be  required  to  make  or  execute 
such  assurances  shall  be  compellable  for 
the  making  or  executing  thereof  to  go  or 
travel  from  his  usual  place  of  abode. 

6.  And  the  said  covenantor  doth  here- 
by, for  himself,  his  heirs,  executors,  and 
administrators,  covenant,  promise,  and 
agi'ee  with  and  to  the  said  covejaantee, 
his  heirs  and  assigns,  that  the  said  cove- 
nantor and  his  heirs  shall  and  will,  un- 
less prevented  by  fire  or  other  inevitable 
accident,  from  time  to  time  and  at  all 
times  hereafter,  at  the  request,  costs,  and 
chai'ges  of  the  said  covenantee,  his  heira, 
or  assigns,  or  his  or  their  attorney,  so- 
licitor, agent,  or  counsel,  at  any  trial  or 
hearing  in  any  action  or  suit  at  law  or  in 
equity  or  other  judicature,  or  otherwise, 
as  occasion  shall  require,  produce  all  and 
every  or  any  deed,  instrument,  or  writ- 
ing hereunder  written,  for  the  manifesta- 
tion, defence,  and  support  of  the  estate, 
title,  and  possession  of  the  said  covenan- 
tee, his  heirs  or  assigns,  in  or  to  the  said 
lands  and  premises  hereby  conveyed,  or 
intended  so  to  be,  and,  at  the  like  re- 
quest, costs,  and  charges,  shall  and  will 
make  and  deliver,  or  cause  to  be  made 
and  delivered,  true  and  attested  or  other 
copies  or  abstracts  of  the  same  deeds, 
instruments,  and  writings  respectively, 
or  any  of  them,  and  shall  and  will  per- 
mit and  suffer  such  copies  and  abstracts 
to  be  examined  and  compared  with  the 
said  original  deeds  by  the  said  covenao- 
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Column  I. — continKed. 


7.  And  the  said  [core- 
nantorl  covenants  with 
tlie  said  [corcHaji/fc],  that 
he  has  done  no  act  to  in- 
cumber the  said  lands. 


Column  II. — coniinued. 
tee,  his  heirs  and  assigns,  or  such  per- 
son as  he  or  they  shall  for  that  purpose 
direct  and  appoint. 

7.  And  the  said  covenantor,  for  him- 
self, his  heirs,  executors,  and  adminis- 
trators, doth  hereby  covenant,  promise, 
and  agree  with  and  to  the  said  cove- 
nantee, his  heirs  and  assigns,  that  he 
hath  not  at  any  time  heretofore  made, 
done,  committed,  executed,  or  wilfully 
or  knowingly  suffered,  any  act,  deed, 
matter,  or  thing  whatsoever,  whereby  or 
bj'  means  whereof  the  said  lauds  and 
premises  hereby  conveyed,  or  intended 
so  to  be,  or  any  part  or  parcel  thereof, 
are,  is,  or  shall  or  may  be  in  anywise 
impeached,  charged,  affected,  or  incum- 
bered in  title,  estate,  or  otherwise  how- 
soever. 


8.  And  the  said  [relea- 
6or'\  releases  to  the  said 
\releaste\  all  his  claims 
upon  the  said  lands. 


S.  And  the  said  releasor  hath  remised, 
x-eleased,  and  for  ever  quitted  claim,  and 
by  these  presents  doth  remise,  release, 
and  for  ever  quit  claim,  unto  the  said  re- 
leasee, his  heirs  and  assigns,  all  and  all 
manner  of  right,  title,  interest,  claim, 
and  demand  whatsoever,  both  at  law  and 
in  equity,  in,  to,  and  out  of  the  said 
lauds  and  premises  hereby  granted,  or 
intended  so  to  be,  and  every  part  and 
parcel  thereof,  so  as  that  neither  he,  nor 
his  heirs,  executors,  administrators,  or 
assigns,  shall,  nor  may  at  any  time  here- 
after, have,  claim,  pretend  to,  challenge, 
or  demand  the  said  lauds  and  premises, 
or  any  pai-t  thereof,  in  any  manner  how- 
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Column  II. —  eontinued. 
soever ;  but  the  said  releasee,  his  heirs 
and  assigns,  and  the  same  lands  and  pre- 
mises, shall  from  henceforth  for  over 
hereafter  be  exonerated  and  discharged 
of  and  from  all  claims  and  demands 
whatsoever,  which  the  said  releasor 
might  or  could  have  upon  him  in  respect 
of  the  said  lands  or  upon  the  said  land*. 


8  &  9  Vict.  Cap.  124. 

An  Act  to  facilitate  the  Granting  of  certain  Leases. 
[8th  August  1845.] 
Whereas  it  is  expedient  to  facilitate  the  leasing  of  lands 
and  tenements:  Be  it  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of 
the  same,  That,  whenever  any  party  to  any  deed  made 
according  to  the  forms  set  forth  in  the  First  Schedule  to 
this  Act,  or  to  any  other  deed  which  shall  be  expressed  to 
be  made  in  pursuance  of  this  Act,  shall  employ  in  such 
deed  respectively  any  of  the  forms  of  words  contained  in 
Column  I.  of  the  Second  Schedule  hereto  annexed,  and 
distinguished  by  any  number  therein,  such  deed  shall  be 
taken  to  have  the  same  effect  and  be  construed  as  if  such 
party  had  inserted  in  such  deed  the  form  of  words  con- 
tained in  Column  II.  of  the  same  Schedule,  and  distin- 
guished by  the  same  number  as  is  annexed  to  the  form 
of  words  employed  by  such  party ;  but  it  shall  not  be 
necessary  in  any  such  deed  to  insert  any  such  number. 

Deed  to  in-        II.  Th.it  every  such  deed,  unless  any  exception  be  spe- 

houscs  &C.    cially  made  therein,  shall  be  held  and  construed  to  include 

all  outhouses,  buildings,  barns,  stables,  yards,  gardens, 


Whore  the 
woi-ds  of 
Column  I.  of 
the  Second 
Schedule  are 
employed, 
the  deed  to 
have  the 
same  effect 
as  if  the 
words  of 
Column  II. 
were  in- 
serted. 
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cellars,  ancient  and  other  lights,  },atLe,  pa.ssageB,  ways, 
waters,  watercourses,  liberties,  privileges,  easemente,  pro- 
fits, commodities,  emoluments,  hereditaments,  and  appur- 
tenances whatsoever,  to  the  lands  and  tenements  therein 
comprised  belonging,  or  in  anywise  appertaining. 

Ill,  That,  in  taxing  any  bill  for  preparing  and  executing  Remunera- 
any  deed  under  thi.s  Act,  it  .shall  be  lawful  for  the  taxing  u'.'^d/;?'^^"^'^ 
officer,  and  he  is  hereby  required,  in  estimating  the  pro-  Act  not  to  be 
per  sum  to  be  charged  for  such  ti-ansaction,  to  consider,  o^jy 
not  the  length  of  such  deed,  but  only  the  skill  and  labour 
employed,  and  responsibility  incurred,  in  the  preparation 
thereof. 

lY.  That  any  deed,  or  part  of  a  deed,  which  shall  fail  Deed  failin? 
to  take  effect  by  virtue  of  this  Act  shall  nevertheless  be  J,y*"j!^s'^fcr 
ns  valid  and  eflfectual,  and  shall  bind  the  parties  thereto,  tobeas  valid 
30  far  a.s  tlie  rules  of  law  and  equity  will  permit,  ns  if  this  rnade. 
Act  had  not  been  made. 

V.  Tliat  in  the  con.-<tructiou  and  fur  the  purposes  of  Constnic- 
this  Act,  and  the  Schedules  hereto  annexed,  unless  there 

be  something  in  the  subject  or  context  repugnant  to  such 
construction,  the  word  "lands"  shall  extend  to  all  tene- 
ments and  hereditaments  of  freehold  tenure,  and  to  such 
customary  l.inds  as  will  pass  by  deed,  or  deed  and  sur- 
render, and  not  by  surrender  alone,  or  any  undivided 
pai't  or  share  therein  respectively;  and  every  word  im- 
porting the  singular  number  only  shall  extend  and  be  ap- 
plied to  several  persons  or  things  as  well  as  one  person 
or  thing,  and  the  converse ;  and  every  word  importing  the 
masculine  gender  only  shall  extend  and  be  applied  to  a 
female  as  well  as  a  male;  and  the  word  "party"'  shall 
mean  and  include  any  body  politic  or  corporate  or  colle- 
giate, as  well  as  an  individual. 

VI.  That  the  Schedules,  and  the  directions  and  forms  Schedules, 
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io.  i.:»i-t  Ml     therein  contained,  shall  be  deemed  and  taken  to  be  parts 
''^'-  of  this  Act. 


>iont   .'"Act, 


VII.  That  this  Act  shall  commence  and  take  effect 
from  and  after  the  first  day  of  October. 


Act  \u.t  to         VIII.  That  this  Act  shall  not  extend  to  Scotland. 
KXteud  to 


SCHEDULES  TO  WHICH  THIS  ACT  REFERS. 


THE  FIRST  SCHEDULE. 

This  Indenture,  made  the day  of ,  one  thou- 
sand eight  himdred  and  forty  [or  other  year],  in 

pursuance  of  an  Act  to  facilitate  the  granting  of  certain 
leases,  Between  [here  insert  the  names  of  the  parties,  and 
recitals,  if  any},  Witnesseth,  that  the  said  [lessor  or  les- 
sors'] doth  [or,  "do"]  demise  unto  the  said  [lessee  or 
lessees],  his  [or,  "their"]  executors,  administrators,  and 

assigns,  all  &c.  [^mrcels],  from  the day  of •,  for 

the  term  of •  thence  ensuing,  yielding  therefore  dur- 
ing the  said  term  the  rent  of  [state  the  rent  and  mode  of 
payment].  In  Witness  whereof  the  said  parties  hereto 
have  hereunto  set  their  hands  and  seals. 


THE  SECOND  SCHEDULE. 

Directions  as  to  the  Forms  in  this  Schedule. 
1.  Parties  who  use  any  of  the  Forms  in  the  first  column 
of  this  Schedule  may  substitute  for  the  words  "  lessee" 
or  "lessor"  any  name  or  names;  and  in  every  such  case 
corresponding  substitutions  shall  be  taken  to  be  made  in 
tlie  corresponding  Forms  in  the  second  column. 
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2.  Such  parties  may  substitute  the  feminine  gender 
for  the  masculine,  or  the  plural  number  for  the  singular, 
iu  the  Forms  in  the  first  column  of  this  Schedule,  and 
corresponding  changes  shall  bo  taken  to  be  made  in  the 
corresponding  Forms  in  the  second  column. 

3.  Such  parties  may  fill  up  the  blank  spaces  left  in  the 
Forms  4  and  5  in  the  first  column  of  this  Schedule  so 
employed  by  them  with  any  words  or  figures,  and  the 
words  or  figures  so  introduced  shall  be  taken  to  be  in- 
serted in  the  corresponding  blank  spaces  left  in  the  Forma 
embodied. 

4.  Such  parties  may  introduce  into  or  annex  to  any  of 
the  Forms  in  the  first  column  any  express  exceptions  from 
or  express  qualifications  thereof  respectively,  and  the  like 
exceptions  or  qualifications  shall  be  taken  to  be  made  from 
or  in  the  corresponding  Forms  iu  the  second  column. 

5.  Where  the  premises  demised  shall  be  of  freehold 
tenure,  the  covenants  1  to  10  shall  be  taken  to  be  made 
with,  and  the  proviso  11  to  apply  to,  the  heirs  and  assigns 
of  the  lessor;  and  where  the  premises  demised  shall  be 
of  Ica.sehold  tenure,  the  covenants  and  proviso  shall  be 
taken  to  be  made  with  and  apply  to  the  lessor,  his  execu- 
tors, administrators,  and  assigns. 

Column  I.  Column  II. 

1.  That  the  said  [Zeasee]  1.  And  the  said  lessee  doth  hereby, 
covenants  with  the  said  for  himself,  his  heirs,  executoi's,  admi- 
l^le^sor]  to  pay  rent;  nistrators,  and  a.s.signs,  covenant  with 

the  said  lessor,  that  he  the  said  lessee, 
his  executors,  administrators,  and  as- 
signs, will,  during  the  said  term,  pay 
unto  the  said  lessor  the  rent  hereby  re- 
served, in  manner  hereinbefore  men 
tioned,  without  any  deduction  what«r 
ever; 
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Column  I. — continued. 
2,  and  to  pay  taxes ; 


3.  auci  to  rei^air; 


Column  II. — continued. 
2.  And  also  will  i^ay  all  taxes,  rates, 
duties,  and  assessments  whatsoevei-,  whe- 
ther parochial,  parliamentary,  or  other- 
wise, now  charged  or  hereafter  to  be 
charged  upon  the  said  denaised  premises, 
or  upon  the  said  lessor  on  account  there- 
of (excepting  laud-tax,  and  excepting, 
in  Ireland,  tithe  rent-charge,  and  such 
portion  of  the  poor-rate  as  tlie  lessor  is 
or  may  be  liable  to  pay,  and  excepting 
also  all  taxes,  i-ates,  duties,  and  assess- 
ments whatsoever,  or  any  portion  there- 
of, which  the  lessee  is  or  may  be  by  law 
exempted  from) ; 

S.  And  also  will,  during  the  said 
term,  well  and  sufficiently  repair,  main- 
tain, pave,  empty,  cleanse,  amend,  and 
keep  the  said  demised  premises,  with 
the  appurteuances,  in  good  and  substan- 
tial repair,  together  with  all  chimney 
pieces,  windows,  doors,  fastenings,  wa- 
ter-closets, cisterns,  partitions,  fixed 
presses,  shelves,  pijjes,  jjumps,  palep, 
rails,  locks,  and  keys,  and  all  other  fix- 
tures and  things  which  at  any  time  dur- 
ing the  said  term  shall  be  erected  and 
made,  when,  where,  and  so  often  as  need 
shall  be: 


4.  and  to  paint  outside 
every year  ; 


4.  And  also  that  the  aaid  lessee,  his 
executors,  administrators,  and   assigns, 

will,  in  every year  in  the  said  tei'm, 

paint  all  the  outside  wood-work  and  iron- 
work belonging  to  the  said  premises, 
with  two  coats  of  proper  oil  colours,  in 
a  workmanlike  manner: 
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Column  I.  -continued. 

5.  aud  to  paiat  and 
paper  inside  every  — — 
year ; 


Column  II. — continued. 
5.  And  also  that  the  said  [lessee],  Lis 
executors,  administrators,  and  assigns, 

will,  ill  every year,  paint  the  inside 

wood,  iron,  and  other  works  now  or 
usually  painted,  with  two  coats  of  proper 
oil  colours,  in  a  workmanlike  manner; 
and  also  re-papcr,  with  paper  of  a  quality 
as  at  present,  such  parts  of  the  pi'cmiscs 
as  are  now  papered  ;  and  also  wash,  stop, 
whiten,  or  colour  such  parts  of  the  said 
premises  as  are  now  plastered ; 


0.  and  to  insure  from 
fire,  in  the  joint  names  of 
the  said  [lessor]  and  the 
said  [lessee]  ; 


to  shew  receipts ; 


and  to  rebuild  ii 
fire. 


ease  of 


6.  And  also  that  the  said  lessee,  his  ex- 
ecuturs,  administrators,  and  assigns  will 
forthwith  insure  the  said  premises  hereby 
demised,  to  the  full  value  thereof,  in  some 
respectable  insurance  office,  iu  the  joint 
names  of  the  said  lessor,  his  executors, 
administrators,  and  assigns,  and  the  said 
lessee,  his  executors,  administrators,  or 
assigns ;  and  keep  the  same  so  insured 
during  the  said  term;  And  will,  upon 
the  request  of  the  said  lessor  or  his  agent, 
shew  the  receipt  for  tlie  last  premium 
paid  for  such  insm-auce  for  every  current 
year;  And,  as  often  as  the  said  premises 
hereby  demised  shall  be  bunit  down  or 
damaged  by  fire,  all  and  every  the  sums 
or  sum  of  mouey  which  shall  be  re- 
covered or  received  by  the  said  [lessee], 
his  executors,  administrators,  or  assigns, 
for  or  in  respect  of  such  insurance,  shall 
be  laid  out  and  expended  by  him  in  build- 
ing or  repairing  the  said  demised  premi- 
ses, or  such  parts  thereof  as  .shall  be  burnt 
down  or  damaged  by  fire,  as  aforesaid. 
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Column   I. — continued. 

7.  And  that  the  said 
[lessorl  may  enter  and 
view  state  of  repair,  and 
that  the  said  [lessee']  will 
repair  according  to  notice. 


8.  That  the  said  ^lessee] 
will  not  use  premises  as  a 
shop. 


Column  II.  —continued. 

7.  And  it  is  hereby  agreed,  thatit  shall 
be  lawful  for  the  said  lessor  and  his 
agents,  at  all  seasonable  times  during  the 
said  term,  to  enter  the  said  demised  pre- 
mises, to  take  a  schedule  of  the  fixtures 
and  things  made  and  erected  thereupon, 
and  to  examine  the  condition  of  the  said 
premises;  and,  further,  that  all  wants 
of  reparation  which  upon  such  views 
ahall  be  found,  and  for  the  amendment 
of  which  notice  in  writing  shall  be  left 
at  the  premises,  the  said  lessee,  his  ex- 
ecutors, administrators,  and  assigns,  will, 
within  three  calendar  months  next  after 
every  such  notice,  well  and  sufficiently 
repair  and  make  good  accordingly. 

8.  And  also,  that  the  said  lessee,  his 
executors,  administrators,  and  assigns, 
will  not  convert,  use,  or  occupy  the  said 
premises,  or  any  part  thereof,  into  or  as 
a  shop,  warehouse,  or  other  jilace  for 
carrying  on  any  trade  or  business  what- 
soever, or  suffer  the  said  premises  to  be 
used  for  any  such  purpose,  or  otherwise 
than  as  a  private  dwelling-house,  withoiit 
the  consent  in  writing  of  the  said  lessor. 


9.  and  will  not  assign 
without  leave. 


9.  And  also,  that  the  said  [lessee]  shall 
not,  nor  will,  during  the  said  term,  as- 
sign, transfer,  or  set  over,  or  otherwise, 
by  any  act  or  deed,  procure  the  said  pre- 
mises, or  any  of  them,  to  be  assigned, 
transferred,  or  set  over,  unto  any  per- 
son or  persons  whomsover,  without  the 
consent  in  writing  of  the  said  [lessor],  his 


8  &  9  VICT.  c.  121. 
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Column  I. — continued. 


10.  and  that  he  will 
leave  premises  in  good 
repair. 


11.  Proviso  for  re-entry 
by  the  said  lessor  on  non- 
payment of  rent  or  non- 
performance of  covenants. 


Column  IL — continued. 
executors,    administrators,    or    assigns, 
first  had  and  obtained. 

10.  And,  further,  that  the  said  [lessee] 
will,  at  the  expiration  or  other  sooner 
determination  of  the  said  term,  peace- 
ably surrender  and  yield  up  unto  the 
said  lessor  the  said  premises  hereby 
demised,  with  the  appurtenances,  toge- 
ther with  all  buildings,  erections,  and 
fixtures  now  or  hereafter  to  be  built  or 
erected  thereon,  in  good  and  substantial 
repair  and  condition  in  all  respects,  rea- 
sonable wear  and  tear,  and  damage  by 
fire,  only  excepted, 

11.  Provided  always,  and  it  is  ex- 
pressly agreed,  that,  if  the  rent  hereby 
reserved,  or  any  part  thereof,  shall  be 
unpaid  for  fifteen  days  after  any  of  the 
days  on  which  the  ?ame  ought  to  have 
been  paid  (although  no  formal  demand 
shall  have  been  made  thereof),  or  in  ca>e 
of  the  breach  or  non-performance  of  any 
of  the  covenants  and  agreements  herein 
contained  on  the  part  of  the  said  lessee, 
his  executors,  administrators,  and  as- 
signs, then  and  in  eiilier  of  such  cases  it 
ehall  be  lawful  for  the  said  lessor,  at  any 
time  thereafter,  into  and  upon  the  said 
demised  premises,  or  any  part  thereof  in 
the  name  of  the  whole,  to  re-enter,  and 
the  same  to  have  again,  re-possess,  and 
enjoy  as  of  his  or  their  former  estate, 
anything  hereinafter  contained  to  :he 
contrary  notwithstanding, 

p  3  " 
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Column  I. — continued. 

12.  The  said  [lessor]  co- 
venants with  the  said  [les- 
see] for  quiet  eujoymeut. 
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Column  II. — continued. 
12.  And  the  lessor  doth  hereby,  for 
himself,  his  heirs,  executors,  admiuis- 
trator.s,  and  assigns,  covenant  with  the 
said  lessee,  his  executors,  administrators, 
and  assigns,  that  he  and  they,  paying 
the  rent  hereby  reserved,  and  perform- 
ing the  covenants  hereinbefore  on  hia 
and  their  part  contained,  shall  and  may 
peaceably  possess  and  enjoy  the  said 
demised  premises  for  the  term  hereby 
granted,  without  any  interruption  or  dis- 
turbance from  the  said  lessor,  his  exe- 
cutors, administrators,  or  assigns,  or  auj- 
other  person  or  persons  lawfully  claim- 
ing by,  from,  or  under  him,  them,  or 
any  of  them. 
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TO   THE    INTKODUCTOllY    ilATTEIl   AND    NOIKS. 


AGREEMENT  FOll  LEASE, 
observatious  ou,  61,  01,  95. 

ASSIGNMENTS, 

observations  on,  G3. 


CONSIDERATION, 

nominal,  properly  omitteJ,  3. 
real,  description  of,  4. 

CONTINGENT  ESTATES, 
in  chattels,  34. 
conveyance  of,  under  the  old  and  uurt  law,  08,  09. 

CONTINGENT  REMAINDERS, 

observations  on  the  provisions  of  the  Transfer  Act 
and  the  new  Act  relative  to,  30—47,  51,  70. 

CORPORATION, 

as  to  conveyance  by  grant,  5S  n. 
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EXCHANGE, 

observations  on,  60. 

not  to  imply  a  condition  in  law,  65. 


FEOFFMENT, 

customary,  may  still  be  made  without  deed,  29,  30. 

could  formerly  be  made  without  deed,  59. 

can  now  (except  by  custom)  be  made  by  deed  only, 

59. 
to  have  no  tortious  operation,  64,  65, 


GENERAL  WORDS, 

observations  on,  6, 

"  GIVE," 

not  henceforth  to  imply  a  covenant  in  law,  65. 

"  GRANT," 

the  most  appropriate  opei'ative  word,  5. 
does  not  imply  a  covenant,  5  n.,  57,  65. 
freehold  lands    in   possession  to   be   conveyed  by, 

28,  56. 
distinction  between   estates  lying  in  livery  and  in 

grant,  53. 
whether  corporations  can  convey  by,  58  n. 


INDENTURE, 

observations  on  the  provisions  of  the  Transfer  Act, 

relative  to  indenting  deeds,  31,  32,  34. 
distinctions  between  indentures  and  deeds-poll,  66, 

67. 
partly  abolished  by  the  new  Act,  68. 
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LEASE, 

definition  of,  61. 

diflBculty  of  the  question,  whether  a  writing  operated 

as  a  lease  or  an  agreement,  Gl. 
person  holding  under  agi'eemeut  for,  by  what  cove. 

nauts  bound,  62. 

MORTGAGEE, 

observations  on  the  power  given  by  the  Transfer  Act 
to  the  executors  or  administrators  of,  to  convey 
the  legal  estate,  17—21. 


OPERATIVE  WORDS 

used  in  the  present  tense  only,  4. 
used  in  this  work,  5. 

PARCELS, 

mode  of  describing,  6. 

PARTITION, 

observations  on,  60. 

not  to  imply  a  condition  in  law,  65. 

POWERS, 

proper  and  improper  restrictions  on  exercise  of,  8. 
formalities  required  in  execution  of,  102,  n.  (a), 
of  appointment,    when   conveyances  may  bo  taken 
simply  under,  102,  n.  (b). 

RECEIPT. 

observations  on  the  power  given  by  tiie  Ti-ansfer  Act 

to  tru-stees  to  give  receipts,  21 — 23. 
and  on  the  similar  power  given  to  the  survivors  of 

mortgagees,  23,  24. 

RECITAL. 

mode  of  reciting  assurances,  101,  n.  (6). 
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REVERSION  OF  LEASE, 

mei'ger  of,   observations   ou    the   provisions    of  the 
Transfer  Act  relative  to,  47,  71. 

STAMP  DUTY, 

on  lease  for  a  year  repealed,  55  u.,  57  u, 
on  mortgage  of  policy  of  assurance,  185. 

SURRENDERS, 

observations  on,  63. 

TERMS  OF  YEARS, 

origin  and  history  of  the  Act  for  extinguishing,  73. 
inaccuracy  of  the  title  and  preamble  of  the  Act,  74. 
observations  on  the  construction  of  the  Act,  75 — 81. 

TRANSFER  ACT. 

observations  on  the  mode  of  conveyance  introduced 
by,  25—36. 
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TO    THE    PRECEDENTS. 


ACCUMULATION  CLAUSE 

iu  marriage  setlleiueut,  commou,  223. 
iu  voluutary  settlement,  special,  254. 
iu  will,  commou,  2(3U. 

ADVANCEMENT  CLAUSE 

in  maniage  settlement,  common,  222. 
in  voluutary  settlement,  special,  254. 
in  will,  common,  260. 

AGREEMENT 

for  sale  by  dean  and  chapter,  1  -JO. 

APPOINTMENT 

in  a  couveyance  on  a  sale,  101,  105. 
under  a  power  of  sale  in  a  settlement,  114. 
of  new  trustees,  269,  276,  278. 

ASSIGNMENT 

of  policy  on  a  purchase,  137. 

ASSURANCE  (POLICY  OF), 

assignment  of,  on  purchase,  137. 
covenants  ;«  to,  on  purchase,  138. 
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ASSURANCE  (POLICY  OF)— coyitinued. 

recital  of  one  having  been  efifected,  186,  227. 
assignment  of,  in  a  mortgage,  179. 
trusts  of,  in  a  mortgage,  180. 
covenants  as  to,  in  a  mortgage,  181. 
trusts  of,  in  a  settlement,  229. 
covenant  as  to,  iu  a  settlement,  230. 
powers  iu  a  settlement  for  keeping  up,  231. 

BANK  OF  ENGLAND, 

payment  of  purchase-money  into,  141, 

CHILDREN, 

trusts  for,  in  settlement,  221. 

iu  default  of,  223. 
limitation  of  uses  in  favour  of,  in  settlement,  236. 
trusts  for,  iu  voluntary  settlement,  252. 
in  will,  259. 

CHURCH  ESTATES  COMMISSIONERS, 
conveyance  with  the  approval  of,  139. 

CONTINGENT  ESTATE, 

recital  of  the  ownership  of,  118. 

of  a  contract  for  the  sale  of,  118. 
conveyance  of,  119. 

CONTRACT 

for  sale,  recital  of,  108. 

in  exercise  of  a  power,  recital  of,  111,  113. 
of  a  contingent  estate,  recital  of,  118 — 119. 
of  a  lease,  recital  of,  121. 
of  freeholds  and  leaseholds,  recital  of,  129. 
of  freeholds,  copyholds,  and  leaseholds,  re- 
cital of,  133. 
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COPYHOLDS.    Sec  Covenant,  Covenants  fob  titlk, 
Parcels. 

COVENANT 

against  iucumljiances  by  a  mortgagee  with  a  pur- 
chaser, 109. 
by  a  donee  of  a  power,  114. 
by  a  mortgagee  to  a  tran.s- 

feree,  190. 
by  two  executors  of  a  mort- 
gagee, 193. 
to  surrender  copyholds  to  a  pui-chaser,  116. 
to  a  mortgagee,  156. 
in  a  settlement,  243. 
by  pm'chaser  in  assignment  of  lease,  124. 
for  payment  of  principal  and  interest  to  one  mort- 
gagee, 144. 
of  principal  and  interest  to  several  mort- 
gagees, 150. 
of  interest  to  one  mortgagee,  145. 

to  several  mortgagees,  151. 
of  principal  and  interest  in  a  mortgage 
to  secure  future  advances,  178-9 
in  a  lease  of  a  house,  201-2. 
of  a  farm,  204-5. 
of  mines,  207— 210. 

See  Assdrance,  Covenants  for  Title,  Iksuranci:. 

COVENANTS  FOR  TITLE. 

in  conveyance  by  gi-ant  in  fee,  97. 

to  uses  to  bar  dower,  99, 
by  appointment  and  grant  in  fee,  102-3. 
by  appointment  and  grant  to  uses  to 
bar  dower,  106. 
by  a  tenant  for  life  in  conveyance  under  a  power  of 
sale  in  a  settlement,  115. 
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COVENANTS  FOR  TmL^—contlnued. 

in  a  covenant  to  surrender  copyholds,  117. 
in  a  conveyance  of  a  contingent  estate,  120. 
in  an  assignment  of  lease,  123. 
in  conveyance  of  freeholds  and  copyholds,  127. 
of  freeholds  and  leaseholds,  130-1. 
of  freeholds,  copyholds,  and  leaseholds, 
135. 
aa  to  policy  of  assurance,  138. 
by  dean  and  chapter,  142. 
in  mortgage  of  freeholds  to  one  mortgagee,  149. 

to  several  mortgagees,  155 
of  leaseholds,  162. 
of  freeholds  and  copyholds,  165. 
of  freeholds  and  leaseholds,  171. 
of  freeholds,  copyholds,  and  leaseholds, 
176-7. 
by  several  parties  as  to  undivided  .shares,  215. 
in  assignment  of  reversionary  interest,  228-9. 
in  strict  settlement  of  freeholds  and  copyholds,  243. 
See  Assurance,  Insurance. 

DECLARATION 

of  the  uses  of  an  appointment  and  a  grant,  106. 
that  money  belongs  to  mortgagees  on  a  joint  account, 

152. 
of  trust  of  an  attendant  term,  199. 
as  to  notices  and  consents  in  a  lease,  210. 

DOWER, 

declaration  to  bar,  99. 
limitation  of  uses  to  bar,  99,  106. 

EXECUTORS, 

ajjpointment  of,  264. 

power  for,  to  arrange  and  compromise,  2645. 
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GENERAL  WORDS, 
form  of,  97,  142. 

GUARDIANS, 

appointmeut  of,  in  a  -will,  265 

HABENDUM, 

direct,  to  uses,  99,  102,  142, 

to  uses  to  be  afterwards  declared,  105. 

freed  from  a  mortgage,  109,  195. 

freed  from  a  mortgage  and  all  equity  of  redemptiou, 

111. 
in  assigumeut  of  lease,  122. 
subject  to  an  estate  for  life,  286. 

HOTCHPOT 

clause  iu  settlement,  common,  222. 

INSURANCE 

against  fire,  covenant  in  mortgage  us  to,  159. 

5ee  Assurance. 

INVESTMENTS, 

power  in  a  settlement  to  vary,  220. 
iu  a  will  to  vary,  259. 

LEASE, 

recital  of,  121. 

by  dean  and  chapter,  140. 
of  lease  being  vested  in  vendor,  121 
agreements  for  granting,  91,  92,  212. 

MAINTENANCE  AND  EDUCATION  CLAUSE 
iu  mai-riage  settlement,  common,  222. 
in  voluntary  settlement,  special,  254. 
in  will,  common,  2G0. 


332  INDEX 

MINORITIES. 

provisions  in  a   settlement   for  the  application   of 

I'ents  and  profits  during  minorities  of  tenants  in 

tail,  237. 
similar  provisions  in  will,  267. 

MORTGAGE, 

recital  of,  108. 

with  power  of  sale,  110. 
money,  recital  relating  to,  in  a  conveyance,  lOS, 

in  a  transfer,  188-9,  191. 
power  of  sale  to  be  exercised  by  any  person 
entitled  to  receive,  148,  154,  162. 
agreements  for.     See  Recital. 
estates,  devise  of,  264. 

See  Covenant,  Covenants  for  Title,  Proviso 
FOR  Redemption,  Transfer. 

PARCELS  (DESCRIPTION  OF), 
freehold,  96, 

in  conveyance  of  freeholds  and  copyholds, 
125. 
copyhold,  116. 

in  conveyance  of  freeholds  and  copyholds, 
125,  126. 
in  conveyance  of  contingent  estate,  119. 
leasehold,  122. 

in  assignment  of  lease,  referring  to  a  plan,  130. 
in  conveyance  of  revei'sion,  142. 
in  appointment  of  new  trustees,  279,  280. 
in  disentailing  deeds,  282,  284. 

POLICY  OF  ASSURANCE, 

assignment  of,  on  purchase,  137. 
covenants  for  title  to,  138. 
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POWER 

of  sale,  iu  mortgage  of  freeholds  to  one  mortgagee,!  46. 
to  several  mortgagees,  152. 
of  leaseholds,  160. 
of  freeliokls  and  leasehold8,168. 
to  secure  future  advances,  183. 
of  policy  of  aBsurance,  183, 187. 
of  contingent  estate,  187. 
of  sale  and  exchange,  in  settlement,  240. 

in  will,  272. 
of  jointuring,  in  will,  269. 
of  charging  portions,  in  will,  270. 
of  leasing,  in  settlement,  239. 

in  conveyance  in  trust  for  sale,  246. 
in  will,  261,  272. 
of  attorney,  in  transfer  of  a  mortgage  debt,  189. 
of  distress  and  entry,  in  a  mining  lease,  211. 
See  Investments. 


PROBATE 

of  will,  recital  of,  111. 


PROVISO  FOR  REDEMPTION 

in  mortgage  of  freeholds  to  ©ne  mortgagee,  145. 

to  several  mortgagees,  151. 
of  copyholds,  156. 
of  leaseholds,  158. 

of  freeholds  and  copyholds,  164,  165. 
of  freeholds  and  leaseholds,  168. 
of  freeholds,  copyholds  and  leaseholds, 

175. 
to  secure  future  advances,  180. 
of  a  policy  of  assurance,  ISO,  186. 
of  a  coutiuLreut  estate,  186. 
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PURCHASE-MONEY, 

payment  of,  into  Bank  of  England,  141. 

RECEIPT  CLAUSE, 

mortgagee's,  147,  154,  101,  170,  181. 
trustees',  in  settlement,  224,  231,  255. 

in  conveyance  in  trust  for  sale,  24C. 

in  will,  262. 

RECITAL 

of  lease  by  dean  and  chapter,  140. 
of  titles  to  undivided  moieties,  213. 
of  seisin  iu  fee  simple,  217. 
of  title  to  a  reversionary  sum  of  stock,  226. 
of  agrocment  for  moi-tgage,  157,  167,  173,  185. 
for  transfer  of  moi-tgage,  189. 

and  further  advauce,  191-2 
for  marriage,  227. 
of  conveyance  of  real  estate  in  trust  for  sale  by  deed 

of  even  date,  in  a  marriage  settlement,  248. 
of  will,  in  appointment  of  new  trustees,  278. 

See  Assurance,  Contingent  Estate,  Contract, 
Dower,  Lease,  Mortgage,  Probate,  Set 
tlement,  transfer,  will,  &c, 

REVERSION, 

conveyance  of,  139. 

REVERSIOXARY  INTEREST, 
recital  of  title  to,  226. 
assignment  of,  227. 

REVOCATION 

of  uses  of  a  settlement  in  a  conveyance  to  a  pur- 
chaser, 114. 
power  of,  256. 
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SEPARATE  USE, 
ti-ust  for,  221. 

SETTLEMENT, 

recital  of,  in  a  couvoj-ancc  under  a  power  of  sale  in, 
112. 

STAMP  DUTY, 

apportionment  of  purohasa-money  in  respect  of,  liy 

declaration,  127. 
the  same  by  recital,  133, 

TRANSFER 

of  mortgage  debt,  18S,  191. 
of  mortgaged  estate,  189,  192. 

recital  of  agreement  for,  189. 
and  further  advance,  191-2. 

TRUST 

for  sale,  in  a  mai-riage  settlement,  245-0. 
in  a  voluntary  settlement,  251. 
in  a  will — of  real  estate,  257. 
of  personalty,  258. 
of  monies  to  arise  from  sale,  249. 
of  income  of  real  estate  until  a  sale,  in  deeds,  247, 

250,  254. 
of  the  same,  in  will,  262. 
of  the  monies  to  arise  from  a  sale  of  lauds  conveyed 

by  deed  of  even  date,  in  a  settlement,  249. 
of  produce  of  real  and  personal  estate  devised  to  be 
sold,  in  will,  258. 

TRUSTEES, 

power  to  appoint  new,  in  settlement,  225. 
indemnity   and  reimbui-semeut  clause  of,  in  settle- 
ment, 225. 
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TRUSTEES— conrmwed. 

power  for,  in  settlement,  to  arrange  and  compromise, 

232. 
power  to  appoint  new,  in  will,  262-3. 
indemnity  and  reimbursement  clause  of,  in  will,  263. 

See  Receipt. 

WILL 

of  a  mortgagee  not  devising  estate,  recital  of,  111,  195. 

devising  estate,  recital  of,  191. 

probate  of,  recital  of,  111,  191. 

as  to  the  ownership  of  a  contingent  estate  under,  re- 
cital of,  118. 

bequest  of  specific  chattels  in,  257. 

general  devise  of  real  estate,  257. 

general  bequest  of  personal  estate,  258. 

devise  of  mortgage  estates,  264. 
See  Investments. 
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